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hahev corpus pctithin :.::c: nr-ril 2-t. 1996 (the cfieclivc date of AEDPA), the rich* to appeal is*-. 
govvmed by the ccniti;:.i.* .-.‘.ippcnhWlicv (COA) requtrcmenis now found at 28 USC § 2253(c)

__ (1994 ed, Supp III; (i.;! UiVS J 225.*(clJ. This is (me whether the habeas corpus petition was _
filed in the district court be fine or after Al'DPA'j effective date.

|l*l Sccotxl. wild', the district ct denies a habeas petition on procedural grounds wit bo in 
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~ * proceeding. Slack dccidva u* i.tig.ii-.* v-iova tic had not yet presented to the Nevada courts. He ' *“J
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explained in Rose v Lo.Jy. -*.5« us 509.71 L Ed 2d 379. 102 S Ct 1198 0982). a fetU^Icourt • 
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adequate to deserve encouragement to proceed further.
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF l*\AN])AMS .

Petitioner respectfully prays that a writ of issue to ConfintttelouarCour+^-H^.
Kierordnal Stvuduse Court- System OoaotaA by the. Co<\$Vt\uti<*> oM Coogms?

OPINIONS BELOW

[/| For cases from federal courts:

The opinions of the United States court of appeals appears at Appendix A3G/»vO> to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[v^ is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ 3 For eases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix-------- to the petition and is
[ 3 reported at ;or,
[ 3 has been designated for publication but is not yet reported; or, 
[ 3 is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ 3 reported at ; or,
[ 3 has been designated for publication but is not yet reported; or, 
[ 3 is unpublished.
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JURISDICTION

tvf For cases from federal

The date on which the United States Court of Appeals decided my
was MAy t%aoao_________ _

courts:

case

[ ] No petition for rehearing was timely filed in my case.

b4 A timely petition for rehearing was denied by the United States Court’of
Appeals on the following date: SuLj^doao__________} and a copy of the
order denying rehearing appears at Appendix _8

[ 3 An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1651(a)

(date) on (date)

[ ] For cases from state courts:

The date on which the highest state court decided my 
A copy of that decision appears at Appendix ______

case was

[ ] A timely petition for rehearing was thereafter denied on the following date:
and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including _____________ (date) on
Application No.__ A

(date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
■ A . ' :u

Amendment 4 Unreasonable searches and seizures.

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 

■' sparchcd,.anf the person:, oi things Iq be seized.
Amendment 5 Criminal actions—Provisions concerning—Due process of law

i

and just compensation clauses.
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, without just 
compensation.

sAmendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an * 
impartial jury of the Slate ant! district wherein the crime shall have been committed, which district :- .. 
shall have been previously ascertained by law. and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have compulsory process for / 4 
obtaining fitnesses in his favor. and to have the Assistance of Counsellor his defence.

§ 2255. Federal custody; remedies on motion attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate, 
spt aside or correct the sentence.

§ 2253. Appeal

(a) In a habeas corpus proceeding >>r a proceeding under section 2255 (2ti USCS $ 2255| 
before a districl judge, the liital urd.i shrill be subject u> review, on appeal, by the court of appeals 
for the circuit in which the prv.wduv* i> lietd.

(b) There shall Ik lie. ngf.i o! .u>; .-jI from a final order in a proceeding to lest the validity of* 
warrant to remote to uroihe: district m place for commitment or trial a person charged with a 
criminal offense against the United Slates, or to test the validity of such person’s detention 
pending removal proceedings.

(c) (1) Unless a circuit justice or fudge issues a certificate of appealability, an appeal may not 
be taken to the court ot'anpeui.; from —

t-\) the fi.iat order in a lubeas corpus proceeding in which (he detention 
of; :V jc.-n ~s,ieJ b> a State court; or

(B) l!io final order ir.: preceding under section 2255 J2X USCS § 2255J.

complained of arise.*

(2) A certificate of aippealability toay issue under paragraph (I) only if the applicant has 
denial ol'u constitutional rightmade a substantial showing i

1(3) The certificate of i.ppcaboility under paragraph (1) shall indicate which specific issue 
or isstressatisfy tltc showing rei|u:ivti l*;. paragraph (21.
HISTORY:

- Act dune 25. IV4S. eh C4t-. -AS?: .Miry 24, 1949, ch 139. § 113. fa Slot. 105; Oct. 3t.
^ W5l. eti655. $ 52. <-5 Sun.'A/ci: .{4. 1996. P. I.. 104-132. Thk* I. 5 102. 1 lOSut. 1217.

•y-
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STATEMENT OF THE CASE

emoCCae*]
Whek S^TOvirrc rtB«mto®^of The i^.m« ftmWEVINU-4to«STrtWrt»iftL “
iMLARXECATEO^^E^GREATUjRrr VlUPEAS CoRfuS PrCWlttS Tit t NAtttfERTO

h-£oSB^^ V*Poor<&i«_-Sugsufe Coarv iS ^ faUouii^ Ccnw^rumS
eurFpKtfAHMmvWWtf^
iov)E^ Cou^SUTxJxze AWAMjin^S^^
TMtVFftyGfieAtMftlX OF WA8£Ai_Co|5^S
XwCAWMi^mrHAS EFTCC]®(E^X\u^ftgB^^y^j^sQi^(3>J^liir< TUjE.

FACTuAL^EVEi^Hg^rr FoftOOVteCW fopy^

_______ ,

pe
^gfeStiaSM^Wfe^iS&i^W^C^u. t___ . __ '

^D?„I+Asp(St^tyi^'f<j2.\Aoowc«i

•^63iSa®5srK'C3SE?«s«.7=rirtr:

—~t
;•

--------------  GROUND ONE:

^ ^ Petitioner was denied his SixthAmendment right to effective assistance of counsel pLial
(a) Supporting fects (Do not argue or cite laW. Just state the specific tacts that support your claim )•----------------

USS^ssss=s=^ —-
as_A*e<*U 0*4 ZtvmAeA

^smasmmm-—*■•

f

J,AVW*

&r...lSSuaow#j3fjfefc q&4W-v>Cfl>«toit^ Bu^'or.
-O^J^^rf<xoFvoo^fe^__^

.. ..toXavSe^OrvoiMeciiori
“ 7 lA, CounS^5 K^^^ ^<kWonir.Sc.yere»y \*2^se_^

IS ASfosv^ya, +04W. loAktime/vY.foe U>ihith ike. peftiiofwJ' isWifcefeWUlhc^
CouHS£L$ X^Co>ABEt«CtXHTttett^lifl(j OF ms Fourth A»1&0>WEt<TXSSJ 

_ HA*E3i&iNo.^________
_x^A&VWv»Yi^.yjms:i^^

refresh iWseA^awAWysrfr W j^So^A^T^jia^.
^kr^casfe ,cw>4Jrhe,3kri

UE."5iERE.U)CsuCJ> .
i

n.

i
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^CeseoVeA \W. uvcm

——i$Liia^>feVflcte- Ae&^rtfAfvorvS VocafreA va-VW. Affe&V ua/vcranV gff\Atw>V--w\________

0? 4W^r&^er oM mexWonous exce^ameAV- AWv 4W <2n\ta>. flC&JUN/il-______

------feCM^fjSfifliCcK t*>{MTCtX«vV uaos QAte-txfhA CK. <gjC^\»SS A*^<yt>y cAXtT-VW-'VruVU 1

kiiiohteS claim u«U\ir> A

iuAiC-ve^ U>„\ W\ OYg£U>V\gW»rvo^ OftAe/itg.. Vo w>c\uAe. W <\a U/AwA 4-fc*._____________________ _

-------—..... U^^Su&QSBjJ^ntrtoWY TRortT^cTvgALtorotthiejUrrtsgLFjOeriMChiE^ Fean aj

--------- E^BjS^fey-M^W><&TAVCi>(6 Puce. ot4 Tamuap^ 3&foAH tarrMpjTnc q.^.Tgsr:________

--------- COURT fbftTUE. tvtogW£C»l DrSTP3£T or FlftKEPAj a&M.\j ^ftSfotJTrAtfcWG TUg

^ETrTtaWCftS HA&EaS OATtA CoR. feci tcc AS, frA \ rvAC*______________ _________

kUrtv row+

I

i’

Another question for you;. 20"-' Do you agree that the case in

21 question, two controlled buys in this incident is

dispositive to the whole case, correct?22 .

23 As I recall, yes.a.

24 Snd i don't know it you can recall, but if -

you can recall; Count IV and Count V of the'Indictment 
•were those controlled buys..-

Q.

■25

. 2 A. I con 11 remember.fI
3 You can't recall the countsQ but you canT

recall that —■ i

5 Generally speaking, yes, sir.

And I was acquitted of the — l‘m 
stating fc-r the record I was acquitted of those two-

-"colitfolilaW," they were' Count f v; and Count' VcFths'

Indictment. ............................ ...... ... .

A.

'Q.£ Okay.

7

7 'a

s10 That‘s correct.A.

Why would you not., if you were notQ.

12 intinidated by this judge or pressured by this judge,, why'.

13 would you not i.-to~di= teiy move for dismissal of the

U >.
—• •: an acquittal of those charges?:

...15 Didr!z do it -A.

TEe,W»V)e<*s 6Wn wit-Wies, 4W,£a<-¥ -WvocV \ouo \>VW% VieA >n a.VWg\r^ AWv -We. 'rfoiWwA- WA -W AW

. --------- -ligl C^OOL*\ 4o -Vtp-WrfyYg..O>>iV'ci
?" ujWcu to)eife. coftWad 'n+Ke,Set\cckuiaCfaAVa(^io,v\v'l)rspo5iTWE.ToTHrsiv\SEl5ee.?E:cP^\?1p3S-H;)

itOSg~
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: ' <•
»-V ■ ^

Sad dins more time for the record,- sir, just j 
said that there wasn't an:/ particular 

reason that you didn't file for dismissal of the 
indictment or the Franks hearing once errornee

Q-

to be sure, you■ 21
\

■22

23 was

disco—ered that those controlled buys -were raise? 
I didn't file.anything, 

you didn't file anything?

21' ■

, a.^25

L

-- SR Me, sir.r .:.~r; umm-W'- ~ief. CCCFa2.7^p^Si-S3.QtvA S5-5fc)

nftvUL $uSc>a>j APftcQa,vrc fton Tme Total ATTbt«4£y fea. u%u«.v\

, v' .7-i7 
GROUND ONEIf! ' k:

I argued for suppression as indicated in the record, 1 did not cite or argue controlling 

’ - ; precedent because I felt tbe issues were so clearly self-evident from the testimony of law

enticement thaithe teal-court would rule on Ike merits and fasts oftbe motion to suppress. i—

•:: i:
j

>. M
•"TSt

.*r WV

•V

HuTHE. AffrvAvrr CboiA ftmiarETr^STcSAToa. inruxArt

Afr&epsoN ornrspu: O&gq^ Rea Raas Ah> eaouq>
. *: *

uSAft&Ay*f HumtEP. 3jrJQurft4 B j Uc»tfeQAftt£ CouftTS S€£KcN6To EKSlUVE.

tfustzce. xs ^..,
~^“_^ES=F^~^^rolSIi^ERi9N.BK0H =

-%'iJk-. .m-

I, WUilam Anderson Dpccn, being duly sworn sn d deposed, hereby state under the

of perjhry ferirtheTplJowrcig statements aip tmeend correct to the best of my'--------jLv^.J
- . • - - •’• j-'ability, Understanding, and belief that

-y
Vt**

**>
Dl

1- ; AspartofnrymvcrtigaformtoAntonioAl/lloas.,Ispnlewithattorney

Randal] Etheridge coricetiriag the government's threats
Etheridge said that it wis e sfctmge case in the sray that the me. "

■wycld treat,him when he was iwestigatiog. Etheridge said that he felt

intimidated fay the government -Etheridge said tint "I have,to practice law'

■here. .-if you call iae on this, depending on how 1 fed, I may not be .

-forthright"
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3. ' i.esksd-bfaai if fee cpidd be speciSc about 8a Shrsss and/or iiiiinidkion- -

Etheridge said it ■was'fcody language and innuendo 
.you git in ocr way,we mO-ariest yoji tc-o. Ii^all’.that his mvestigaiioas

JL
■ ■ .

1 ■

.;fV
that ssid uSsically if •

smzDueded the jurisdiction issue.

^ said-^t be felt icdmldaied by the.bnig= too end‘ihsi'bs'felt the jnege ‘
.v. /• ';.••■ ' ;*■ / ° ^

yvas feg^ibstbis clienfscase.

:£tberidge said tfcsihefeU Sat his hands were tied.
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\V« fCxT/xrmMS NEieSSAfrjTo PftCfrfE TrtftT TUE UwrreftStfflfcS CUAftfeEbThe._____
_ ferttgongfi. uacm fttau of tu& Factual pftEDrgAra 6Pxx^Mra^LLEb flues'*_______

LOvtriU SgdVEft ASTUglOUbf ^Q^&AftLE CAUSE PftQ-XSSUA^CE. ASTbTUg.SEAft£M______

At4P ARPJcsr uo/\aftAWT^ tuaT Aae. T>rsfosgED/e Tft~\Ug T^Travigur Kao. uawcxM 

Ug XS g!cU>I^CAft^OATE\>;Arfft;A^ A £OMSEflL>EfJCE.1THg 3uft>f VgAbrCK OC^NOT

GuStfr/'qpoW COUrfTs lx*) CH\&Gl) l^UeW 6o^gTEbfib{ LrrrfcATEft ftEt>fogfeSlvi£

^Efa^ATC ActuAU.^ ItitjoccKT AS Efo ftessgb Tflft&uGU Tug Fouocrti AriEHl>ygt^ l.g.., 

vVTUC Fftuxxi oF A pcagortou&TftgE** 1
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This is the'—Count 5, that cnarcss — this is Count 5. 
second controlled buy where he sold these tffiKA piUs this 

cf cocaine to Aaron Gatcheii-
TT2

gran.r
i

U Count-4, this is Count 4, these were the piils_thet _ 
first drug contro-lled buy to Aaron

This is Count —

IL 251 delivered in the 
Gatchell, the blue pills that were introduced.

1 were

,|i 2

3 ' 4.i:jj
:i Cot^fe.\ -nfc AStbCoufft? Ha»/3>5 :\!
: 1

You will note as to Counts 4 and 5 that the defendant15

is charged not with possession with intent to distribute but16

Title 21,- 17 actual distribution or a controlled substance.

Dnited States Code Section 841(a) (1) also makes it a federal; 13

crime or offense for anyone to distribute a controlled19

.'20 substance.

Now, the defendant can be found guilty on each of- 21

these counts only if it is. proven beyond a reasonable doubt22

that the defendant knowingly and intentionally distributed the23

controlled substance as charged.24
r

i h/cxJrSEi

(Court only) ♦’■'Staff Notes as to ANTONIO U AKLEL Re 93 Jury Verdict: 
Proposed JOA for Not Guilty Counts 4,5 & 6 referred (mjm) (Entered: 
03/24/2008)

2 9603/24/2008

JUDGMENT OF ACQUITTAL as to ANTONIO U AKEL (1), Counts 4s-5s, 6s, 
Judgment of Acquittal by Jury Verdict. Signed by SENIOR JUDGE LACEY A 
COLLIER on 3/25/2003. (mjm) (Entered: 03/25/2008)

2203/25/2008
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as cxsNVo\\A cXoawv fcr 4w» AerutA o£ aCck^VvVuH<ano\ fVfoV*' V>>(.-Mc>a. SupggtE— 

i !au«r QP TU£ UMrrcfr States g»r AVCi^Couf (■y^>\j«>ATS r>o\^ Sec. !■____ ____ =------- ------------------

A petitioner cannot use habeas corpus as an avenue for reiiT/cjating Fourth Amendment claims, 
provided that the petitioner had a "full and fair" opportunity to raise the claim in the trial court and on

__ appeal. $tone v. Powell. 428 U.S. 465, 494, 96 S. a. 3037, 49 L. Ed. 2d 1067 (1976). However, a
habeas petitioner can argue that the ineffective assistance of counsel deprived him of a full
and fair opportunity to litigate Fourth Amendment claims in.the trial court. Kimmelman v.
Morrison. 477 U;S. 365, 373-83. 106 S. CL '2574. 91 L. Ed. 2d 305(1986).

rxooXWW Su^^re.sseA ar>A W>A&u\ Crn.««v -VW. V\<^v.v Wj -Vw. Waar Ccarvs use, of mtSei\r<2cHo<\ aivicx 

S^sVtLrrvcvnd. s(ja$r\ar\ oC Wus.j-VVse. Ptxc-Vs at\A g.v\A

1

. J>ar»AA FACIE Shotoiffl^hofr^W. frg..ViVv3Agr\* ActUftU^ Xrj^OCgrJT OF Trtr< Ci\Sg. __________

j'7\l^>s^Va.4v, foaF4o.y 4W. VnqVv?^ oWwn ^/ecr^^p^s^y^tte^cax^uMUN^g.

ivfeci

\AIV |Ui
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1. Background -

: A. Motion to Suppress

. Akel filed a motion to suppress evidence obtained as a result of a search and seizure conducted at 
his residence on November 3, 2007. He asserted that the search warrant affidavit incorrectly 
described the vehicle used during a controlled buy on May 31. 2007 and contained stale 

- evidence obtained during two controlled buys that occurred well over 30 days prior to the execution 
of the search warrant. In a memorandum In suppoi l of his motion, Akel argued that the two controlled 
buys could not support the search of his residence, because the buys were not conducted at his 

. residence. He asserted that the search warrant was obtained by false pretenses, because the 
officer in charge swore that Akel drove a maroon Dodge Charger to the first controlled buv
even though video of the transaction showed a different type of vehicle. » « «

The court found that there was "no manipulation or falsity ... on behalf of law enforcement" and 
noted that the mistaken vehicle description was found in the arrest warrant affidavit, not the
search warrant affidavit.Sag.UpVVg4SVaVcsv-AKE.L,3S7fe4 t

TW. rtA&rSTftAte Age. \$Su<4 4W. Rep&rCc^nA ftEcoMrte>>t>WEto^ at (jEt* »

Ground One:
(1) Counsel's Failure to Properly Argue for Suppression

Defendant argues that trial counsel was constitutionally ineffective because he did not "properly" 
argue for suppression. He offers three arguments in support of this assertion: (1) counsel failed to 
argue controlling precedent; (2) counsel failed to argue that the trash pull was illegal; and <3) counsel 
failed to demonstrate that the affidavit in support of the search warrant was false. The Government 
argues that this issue is procedurally barred because the motion to suppress and the
suppression hearing were fully litigated on appeal.



60

In the moi.cn to suppress, counsel argued that (1) the affidavit for the search warrant failed to
: probable cause to search 9518 Pouder Lane; (2) the two alleged controlled buys on May ____

J1 * .d07 and Juiy 18- 2007• did not form a nexus or basis to believe that proceeds of illegal drug ;
j actfVlty or controlled substances would be found at Defendant's residence at the time of the L___
' execut|on of the search warrant; (3) even if that information from the controlled buys was valid, it

was well over thirty days old at the time of the execution of the warrant; and (4) probable cause to :____
, search did not exist based on the trash pull which revealed no evidence of MDMA, as the mere 
j P^sence of marijuana residue did not suffice to establish probable cause for a search (doc. 52 at

The hearing on the motion to suppress took place in two parts due to scheduling conflicts (doc. 76, ~
’ j 77)-At toe commencement of the hearing, counsel identified several issues that were problematic 

" i concerning "the freshness of the warrant, whether it's stale, whether the good faith exception to the
exclusionary rule applied and whether [the state and federal officers involved proceeded] with ___

, reckless disregard for actual truth of some of the matters asserted" (doc. 76 at 3). Counsel also
flpted the error in the description of Defendant's vehicle in the search warrant affidavit (id at —_

] 4), and the lack of mention of marijuana in the affidavit (id. at 5). After the presentation of evidence' 
and testimony counsel argued that law enforcement failed to show that any illegal activity was linked —— 
to the inside of the house, citing United States v, Marion. 238 F.3d 965, 969 (8th Cir 2001) and ~ 
parted States v. Bervaldi, 226 F.3d 1256,1264 (11th Cir. 2000)9 (doc. 77 at 77-78). Counsel argued — 

! the staleness of the information from the controlled buy and the fact that the evidence seized from 
i Jhe tra^h Pu,jd,d not relate to toe sale of MDMA or cocaine (id at 79). He again reiterated the error — 

tothe identification of the vehicle involved in the controlled buv. and argued that the Cl yvas an
- unverified informant, whose reliability had not been substantiated (id. at 81). -—

- J^e Government argued in response that the contents of the search warrant affidavit were supported -— 
, by evidence, including the items in the trash pull; that the mistake about the vehicle was

- insignificant; and that the affidavit was supported by probable cause but, if probable cause was -__~
Jacking, the good faith exception would apply (doc. 77 at 82-83). —

■, district court specifically found there was "no manipulation or falsity or anything on behalf of law 
_ er,torcement in this case at all" (doc. 77 at 83). It agreed with the Government that the mistake _____ 
; about the kind of car was insignificant (id. at 83-84). It noted that because the transaction in 

question was a controlled buy, it did not depend on the history or background of the Cl (id. at 84). It 
also found that information related to or derived from trash pull was not stale, and that "the trash pull i 
[brought] everything up to date" (/(/.).- Finally, the court determined that the good faith exception 
would apply in this case (id.).

Ph..appeal, Defendant challenged the allegedly false statements in the search warrant affidavit, the 
v stateness of the warrant, and the district court's finding of probable cause. 337 F, App'x at 857-5B._.

• The Eleventh Circuit found that Defendant failed to show that any statement contained in the searchr
- warrant affidavit was false, or even if he had, that any false statement was made intentionally or 

recklessly; that even if the evidence obtained from the controlled buys was somewhat stale, it was
‘ refreshed by the trash pull; and that the search warrant was valid. Id.

j Because the motion to suppress was thoroughly argued before the trial court and on appeal.
the Government argues that Defendant’s challenge to counsel's performance in this respect
1$ procedurally barred. Rozfer. supra; Nvhuls, supra. The court agrees that two of the three 

. arguments Defendant makes In this motion are procedurally barred. Defendant's first argument, .
that counsel should have argued "controlling precedent," is an attempt to re-argue the issue of the 

. staleness of the information concerning the controlled buys that supported the warrant, and as such It.
Is procedurally barred. Similarly, his argument thatcounsel failed to demonstrate that the affidavit 
was false is an attempt to re-litigate the district and appellate courts' prior determination about this - 
issue; couched as an Ineffective assistance of counsel dairm_________ ____

r--.

_ ion\Ofe SxfrA57H,q\i,eAzA
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toJCOlImfia ln«ffectlvo-assls»ancorof*eoun*l dabne which are founded primarily on Incompetent representation with respect to aEfliidfi 
Amendment Issue. Federal courts may grant tubess tttief In appropriate esses, regardless of the nature of the undertybig attorney error. Pp. 
373-383.

claims are distinct both In nature and In the requisite elements of proof. Pp. 374-375.

(b) Nor are the rationale and purposes of Stone fuQy applicable to a Sixth Amendment da fro that fs based f **41 prindpally on defense

the exclusionary rule Is net a persona? constitutional right, but instead ts predominately a lurfldasty created structural remedy designed to 
safeguard Fourth Amendment rights genera By through its deterrent effect; the rule has minimal utBity in the contact of federal csi lateral 
proceedings. Here, respondent sought direct federal habeas protection of his fundamental personal right to effective assistance of counsel, and 
oaOaterel review Is frequently the onty means through which an accused can effectuate that right Moreover, there is no merit to the contention 
that a defendant should not be snowed to vindicate through federal habeas review his right to effective assistance of counsel where counsel's 
primary error b failure to make a timely request for the exclusion of llegally seized evidence that Is often the most probative Information 
bearing on the defendant's gust or innocence. The right to counsel is not conditioned upon actus! Innocence. Pp. 375-380.

Miwtfflwtf f ••••Cl H»im that fads In state court win be ffuRy Btigatcd In federal habeas(c) Petitioners' prediction that every Fourth A 
proceedings in Amendment guise, and that, as a result, many state-court Judgments wll be disturbed, to Incorrect because It Ignores the 
rigorous Standard which Strkktandv. Wishrnton erects for Ineffective-assistance claims. Although a meritorious Fourth Amendment

fedtriB habeas rt&ef. Only those habeas petitioners who can prove under Stricken* that they have been denied a fWr trial by the gross 
‘ Incompetence of their attorneys are entitled to the writ and to retrial without the challenged evidence. Pp. 380-382.

biAlYV't* toUaU>)TvrWlAt^gST I* ^fttvWgAl- VW- Sftadfcc. oaA<k,W\NaA fact* 

ft2A\e£ a* /Etrtt Vftl ^3 nrA-W^t. AWcrtVv^s
. Vy -

Slid one more time for the record, sir, just'”'--20 . [ Q-

to be sure, you said that there wasn't any particular 

reason that you didn't file for .dismissal of the 

indictment or the Franks hearing once evidence was 

discovered that those controlled huys -were false?

I didn't file . anything.- 

You didn't file anything?

■21

■ 22

t
23

'24 ’

k.25

;0
a. Mo, sir.

jsao/ECF&Z&Ctf gS5li». 2o ^56\w ^S.lKcxVvS*.Tke. Qe^tyf-V cxaA 

-rU^v^<L^v»omcs WWs Atd attest To ftc- u^gp^

j '-fluwi fOJbft.. ^gTEfcHrrlATroW A&Mf IttTS XSSuE-i CouOtefr AS Ar4 JGt4£FFfeg5>/g. A$SXSTAMC€ Q_F—-----

C-Arn* \S a £virt,-Y\ ^ a PicVxoiN o£ tjakic-U U<v> o.~s\^ ■Vo_.WAft.-We. -^tuVU,--------

^DStCtACV toSd. c£ VauO nj-sA tkmS Ao VockV>&ix<; fg\\o£.—---------------------------- —_------- -

Eft. For Sjpflvf S LAfror\^>fl.cS We f><?AV*iCK\&r
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odV Despite- Wi <. ,-VVxfc. Drsteecc Cc>ugr firsts
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judge's Report aiid ReCommindaflbit is adopted and ineciip$F^s£&y 01§feiili& in 
thfe order and the motion to vacate 156, supplemented' IRkIS 
to the following corrections to Deft's sentence on Counts TCvo and §cven. Deft's ] , 
sentence on Count Two is reduced to a term of 60 months imprisonment followed 
by Three Years of Supervised Release. Deft's sentence on Count Seven is reduced I; ■' 
to a term of i 20 months imprisonment followed by Three Years of Supervised 
Release. A certificate of appealability is DENIED. All other provisions of 122 
Judgment and Sentence shall remain in full force and effect Deft's 3J2 MOTION r 
for Disclosure, etc. is DENIED. Deft's 318 MOTION TO CURE THE 
"MANIFEST INJUSTICE", etc. is DENIED. Signed by SENIOR JUDGE 
LACEY A COLLIER on 8/9/17, (nijmj Certified copies also to USM and USPO. 
Modified on 8/28/2017 to correct reference number for "Supplemented" from s 1

IP9/80T7
?

;
■ t

rw-
t.'

£

»•. . . ,'\a*v:>

2017 (mjm)..{Miirei m.

jdtxnoNaVo,\ifv 4-V^.vX|fi.e.giA\o«.ir Ap^aoX Uy 4Vsp. -Kern-'pourV CbtK1
| j... - ■ : : ; !—: ■ ■

SVftr\AarA <Xr^cu\cLVe^^lgsj CQUC.T ia -SLACtjtYHt'&ANrEL^Z^lat.S.i1|^)H8LI yroVtJiwg I

__ Where a district court has rejected the constitutional claims on <*p:g. 555>'the merits, the *— 
showing required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that „ 
reasonable jurists would find the district court's assessment of the constitutional claims debatable “ 
or wrong. The issue becomes somewhat more complicated where, as here, the district court _ 

v dismisses the petition based on procedural grounds. We hold as follows: When the district

\r>*■’—***»■

O • V- •. ”• •7*''*■

c£>;

Li.
? ■ ;■

■ court denies a habeas petition on procedural grounds without reaching the prisoner's underlying • ‘ 
, constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason t 

would find it debatable whether the petition states a valid claim of the denial of a constitutional 
, right and that jurists ol reason would find it debatable whether the district court was correct in its 
5 procedural ruling.

“ Xafetouife Ou5a SA^EWpSWr.^ttlO,3rd OS c\oxa£ieA \ f\

. \'l... ' W * ' ■ T ^ A.

■ Where a petitioner must make a "substantial'showing" without the benefit of a merits 
determination by an earlier court,65 he must demonstrate that 55 F.Su 1270} "jurists of reason 0 

" would find it debatable whether the petition states a valid claim of the denial of a constitutional 
right." Slack v, McDaniel. 529 U.S. 473, 484, 120 S. Ct. 1595. 1604, 146 L. Ed. 2d 542 (2000). That _ 
does not mean that a petitioner must show "that some jurists would grant the petition." Miller-El. 537 
U.S. at 338, 123 s ct. at 1040. "[A] claim con be debatable

fc.
;

5 LEXIS 165}even 
though every jurist of reason might agree, after the . . . case has received full consideration, that 
petitioner will not prevail " Id '

■*

W•; .y
d&Hovaester. dVUtu&A

. a^c^WWfe-^gG^AL PPLTEC-TxQTv/ oi\VW,iv ^L^CX yJAU>Ar^k5^u,S

b&tiomp.aCv TvV sfc
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i .1 ^3->n 4-K&. COA ^C,C££A\f^ Vx2.fe.Gi>. -VW. EUE.V&4TU Cxgcailrt]WA* l5~\S34lJM'\e. CftivrV W'A*.
, Akej also moves for a certificate of appealability ("COA") in order to appeal the denial of his 28 

U.StG. § 2255 motion to vacate, set aside, or correct sentence. To merit a COA, he must show that ~ 
reasonable jurists would find debatable both (1) the merits of an underlying claim, and (2) the

- procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. ------
473, 478, .120 S. Ct. 1595, 1600-01, 146 L. Ed. 2d 542 (2000). Because he has failed to make the 

- - -r? requisite showing, the motion for a COA is DENIED. SEE ‘;--~

nOQdftvteV-tCorA'ftxf-j ,VbAV\a.vCourVi£o.<\Wf\Vicr^SiACK!i>2SU.S.o>.vM78T>OSSN(Srtl2^u\f&.ci<fe.V\Vto{\&r -Vn SboU) .... 
CeaSor>g3b\e, AansVi AeWvVo^WlVte OF AW UNibeftb-cM6 OAm^See. i___________

We are called upon to resolve a series of issues regarding the law of habeas corpus, including r 
quest ions <*pg. 551> of the proper application of the Antiterrorism and Effective Death Penalty 
Act of 1996 (AEDPA). We hold as follows;

[529 US 478]

[la] First, when a habeas corpus petitioner seeks to initiate an appeal of the dismissal of a 
-- habeas corpus petition after April 24, 1996 (the effective date of AEDPA), the right to appeal is 

governed by the certificate of appealability (COA) requirements now found at 28 USC § 2253(c) 
(1994 ed., Supp Ill) [28 USCS § 2253(c)], This is true whether the habeas corpus petition 
filed in the district court before or after AIZDPA's effective date.

— [2a] Second, when the district court denies a habeas petition on procedural grounds without -
/; reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the ) 
~~ district court’s order may be taken) if the prisoner shows, at least, that jurists of reason would find ■" 

it debatable whether the petition states a valid claim of the denial of a constitutional right, and that U 
„ jurists of reason would find it debatable whether the district court was correct in its procedural 

~ ruling.

was
,r

[3a][4a] Third, a habeas petition which is filed after an initial petition was dismissed without : 
. adjudication on the merits for failure to exhaust state remedies is not a "second or successive"
; petition as that term is understood in the habeas corpus context. Federal courts do, however, 

retain broad powers to prevent duplicative or unnecessary litigation. ;

I

Petitioner Antonio Slack was convicted of second-degree murder in Nevada state court in 
1990. His direct appeal was unsuccessful. On November 27, 1991, Slack filed a petition for writ 
of habeas corpus in federal court under 28 USC § 2254 [28 USCS § 2254], Early in the federal 
proceeding, Slack decided to litigate claims he had not yet presented to the Nevada courts. He . 
could not raise the claims in federal court because, under the exhaustion of remedies rule ~“ 
explained in Rose v Lundy, 455 US 509, 71 L Ed 2d 379, 102 S Ct 1 198 (1982), a federal court 
was required to dismiss a petiiion preseuling claims not yet litigated

[529 US 479]
71" -.... —-X3-----
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; iAilt_C,oaf:fc SfeVeAJL-
ORDER: il
Appellant moves for a certificate of appealability ("COA") on his claim for ineffective 

; .assistance of trial counsel in presenting Appellant's Fourth Amendment claims. This Court has 
'already denied a COA on this claim. Appellant's motion for a COA is thus P^N>ED as-baired under

•:
;i-

t^,.^eer.*WK rtAlr^Xs a\$QJ£aOjr^iAS,aiNA^^

__________ \. io*>are. AW- ‘Cufrrcwva

fs» Af^ ztaon jAW courts

&OcJrt\ne. \ S <X Vfc.cyA -------------- ---------------- -------- :---------------------——_

-̂----—“77—---------

cause,

l<\ C&£\& UsrjjCAA.

USDC order denying COA as to Appellant Antonio U. Akel was filed on 
08/09/2017. Docket Entry 321. ...

01/12/2018 m

ike^rtAfiOi d-i afiSfe-^S«aflb^&MLilO
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OJef SaVgrApc* (n) rwnrtlUyj rvoV Oa\»| IXAtWcrlmeS TV* OUXA ^g£.(8AgoLm. 

Hut4T£fi.v.U^ ,161 F-U \5kS,\5T5 (\\^ur\<\'\§\S\a&tsPi‘,——---------------- ------

___AS far asMlVI^bj'Is'ewic^ned’j'Sfefels only one plausible interpretation jof its language relating to
the present issue. Not only does the rule make it clear that a district judge is authorized to issue a 
certificate of appealability, the plain language of the rule requires the judge whose denial of relief is 

i subject to the attempted appeal either to issue a certificate, or to stale why one should be denied.
___" Only if the district judge who rendered the judgment has declined to issue the{1996 U.S. App. LEXIS

$1}[certificate does a circuit judge come into the picture. Under the plain language of the rule, an 
applicant for the writ gets two bites at the appeal certificate apple: one before the district judge, and if 

' that one is unsuccessful; he gets a second one before a circuit judge. 8 ,
. x +' ‘V ^ ;v- / - . t ! • -• v»

. • - , .
: _ ' • , • •• t*;,- r . * • , . • _ .

________ \oulV \s CaAthra,f>j -fa p\u>A ityt AeX>^A R. A£p°P
is **

4W is WarKr.3 g-Cfc(\^oas\s{ Vke. >See^.—

i

:h* «—-n- *.-« -r■*r

'•

The same subject is also addressed in § 103 of the AEDPA, whidvamended Rule 22(b). As 
amended by § 103, Rule 22(b) now provides:• *

. ; (b) Certificate of appealability. In a habeas corpus proceeding in which the detention
^ complained of arises out of process issued by a State court, an appeal by the applicant for ------

the{1996 U.S. App. LEXIS 28} writ may not proceed unless a district or a circuit judge issues a ■
_ : certificate of appealability pursuant to section 2253(c) of title 28, United States Code. If an ------

appeal is taken by the applicant, the district judge who rendered the judgment shall either Issue a- 
certificate of appealability or state the reasons why such a certificate should not issue. The •-—
certificate or the statement shall be forwarded to the court of appeals wiih the notice of appeal -!
and the file of the proceedings in the district court. If the district judge has denied the certificate, !-----

' the applicant for the writ may then request issuance of the certificate by a circuit judge. If such a ,
request is addressed to the court of appeals, it shall be deemed addressed to the judges thereof I-----
and shall be considered by a circuit judge or judges as the court deems appropriate. If no 

A express request for a certificate is filed, the notice of appeal shall be deemed to constitute a 
request addressed to the judges of the court of appeals. If an appeal is taken by a State or its 
representative, a certificate of appealability is not required.Fed. R. Civ. P. 22(b). Plainly, the } 
language of that provision authorizes district{1996 U.S. App. LEXIS 29} judges to issue 
certificates of appealability in § 2254 cases.

J:&y As xW‘gfooeftWt WeQ^-VW.eiE-V^TU

_________________________________________________________________________________________ ;__________________________________________________________________-■ _____________________ __________________________________________________:---------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------—-----------------------------------------------------------------------------------------------------------------------------------------------------------—------------------------------------------------------------------------------------------;------------------------------------------------------------------------------------------------—--------------------------------------------------------—------------------------------------------------------------—-------------------------------------------

ORDER: - A___

Appellant’s motion for remand to the district court is DENIED. His motion for a certificate 

- of appealability is DENIED because he has failed to make a substantial showing of the denial of a 

constitutional right. See 28 U.S.C. § 2253(c)(2). His motions for leave to proceed in forma 

~ pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice 

: DENIED AS MOOT. S§&> ApPB'ftE*Xf

are

0^joacKyouriti \S nfAer unAftftWiA iioVvj ~W\tS

/... N
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CourH <Wo\ oC QLigM^^M^4gy^Qrs dftlWjiA^ ^ ^ ^rft^AafA

AvxW^ \p<l_v*^V>\cVx yCgxXuaeA OurrWWs Aa-Wf^y

iiSYrkAr

ii^W feWF,or\

_Uc^V>g«j^gA\V>Oft^r VMs4o(^mt>Vtof\ ^^nr^4W, ^g<sAfcftc>| oC 4W» oypgiA oT Akg.

^vaA^^aV qC W\^ UfrAsf^A^WWieS 5^55 w-^rMHfri7 UJUpro Hm. CnuirV

kas aWeoAj.fl^ou>\*AaeAj6(^ 4W 4k?. QeXXoM fra fa.-pasted

---- ^aaU1 oft*^fefckeoifll of CK 6fer>sVVukaAa\ ioWa tWysTTftC!at; mao^.k

a*^3bfcPAt4 yfovtAeA 

BY THE COURT: •
Antonio Akei is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA") 
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to —— 
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a 
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel “— 
fijeda pro se 28 UjS,C. § 2255 motion to vacate sentence, arguing that: (1) he no longer' 
qualified as an armed career criminal; and (2) his counsel was ineffective. :-----

The district court denied Akel s motion, concluding that he had three prior convictions for burglary of ___ -
a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was
proper. Additionally, as to Akel's claim that his counsel was ineffective(2018 U.S. App. LEXiS 1___

jn-failinq to raise a Fourth Amendment issue, the court concluded that the majority of Akel's
arguments were procedurally barred because they sought to relitigate issues decided on direct -----
appeal, couched in terms of ineffective assistance. The district court denied a certificate of 
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), —- 
arguing in part that the district court's decision was contrary to Kimmelman v. Morrison. 477 
U.S. 365, 106 S. Ct. 2574, 9'i L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, “— 
and Akel appealed.

i

».>
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COVmWl sVA\ or> cx^drX c\CX^a.v \/ejr+f 4uAyNftr>V ^ n^TlOTlj-VV^e. ^&^^oriftC^>res^>te^—.
4kg- g\\SV\cA- £nt\rV i^\Un cv YpA. ft..Ct\/.y ^6^^r(vsV>Q'>_Q.-V-YEcF*»3tg'lN>SicAift^ja^\t£jVV|ji

UXk/ AttoMW.xmt 6afJ2ALg2_vAa^,agS,fcil^^2^oS^£.__ ______________

MovAvtr Sggvcs “tr> LrFr tUe. fftOCESURAt. frfteaubgfr ■______I_______
•• * .

k tAgftrrs ^gretoACKftftjPN QPT4E TWEFFECTrvE ASSKSlArlCE_______________
rtP f-AiK^EL OJ*m AT&QCKET^\5^Su<ftU^ ^1 ___ _____ ________

p^s-nNia LTftttt c& x^Ts^raSicxz^ aMMztxmx* qf ftfiftsfl, ______ ,_
• 'T. ■ -• - '•' -v ; -* •'*■. :•-> '". Vv•" :;

- V. Ut4TTED <>WeS.£A& &A. App ..................
_____  IteUa^CTiATTfife TUfcrTue^rSTorcr r>>d<cr^LE(^AL fa-ertcsg._____

V; ‘ ’
.______ f69.~bfilW6 SO.rout4frTWTU€ ftEfogrA*q> RECOMnE^AtCOW_____________

ftT /PodCEr*: pg\&T:< cleAft. eftooik'  ■

: IV.TW. fgAHVioftefS doC^orxoVvor^arnoCfl o\W»r -UyAt^CmyV^ ^asV ConVrgxSVs 4V«g gift.

_____ gxV^.ECf-ftWkPAX^LA\\WAWl CoutV ir\ v. lAS,fe%S FgA.Affiy,faHH.6Sl~(>5ft£\UKc.i<r.2oVT^

-’• 4t> ^ftv^z. -YWv -VW. (AvS-WxcV Courtt ^Cc<^ucaV<~a\\At^ iQas vr\ gjrfoc Wife, Sc> *.- ~~
i". A ,J< I. -" " ■ ——— ■•—AaaA. a' *"■•- — . ..AA, _ «. — »' — **—   '»■'•*•- ■ <■ —-* *   '*

"■' Because the motion to suppress was thoroughly aroued Before the triarcourt and on appeal
the Government argues that Defendant’s challenge toeburisers performance In this respect - ?;, ,

__Is Procedurallv barred. Rozler. supra: Nvhuls. supra. The court agrees that two of the three ;'• '
arguments Defendant makes In this motion are procedurallv barred. Defendant’s first 

l argument, that counsel should have argued “controlling precedent." is an attempt to re-argue 
the Issue of the staleness of the Information concerning the controlled buys that supported ’

.’ :■ the warrant and as such it is procedurallv barred. Similarly, his argument that counsel failed_____
^to demonstrate that the affidavit was false Is an attempt to re-litloate the district and appellate 
' i: courts* prior determination about this Issue, couched as an Ineffective assistance of counsel_____

_ •.SEEfec^»A%pq^Com^aceA4:o 8ftDu&^/t6S8fcA.Af^flAd>S\-fc5A > ' \ .
4-J3^Q^---- - ----------------- _■ ..■...--- ---- ----- i,-.:------- --------- -------- :------

5.- , As an initial matter, we find it instructive to discuss the district court's conclusion that Brown Is
procedurallv barred from raising this claim because he presented the claim on direct appeal. —T-
Typically, a prisoner Is procedurallv barred from relitigating an issue on collateral review that he 

-— already raised in his direct appeal. Stoufflet v. United States, 757 F.3d 1236,1242 (11th Cir. 2014). ■—- 
* Where, however, facts essential to a claim are not in the appellate record, the general rule in
;—■- favor {688'Fed. Appx. 652} of a procedural bar does not apply and the issue mav be raised on —- 

■ collateral review to permit further factual development See Bousley v. United States, 523 U.S.
- 614,621-22,118 S. Ct. 1604,140 L Ed. 2d 828 (1998) (citing Waley v. Johnston, 316 U.S. 101,62 
. S. Gt. 964, 86 L. Ed. 1302 (1942) (per curiamit. One example of a claim typically requiring 

~ > further factual development through a 6 2255 proceeding Is a claim based on Ineffective
- assistance of counsel. Massaro v. United States, 538 U.S. 500, 504,123 S. Ct. 1690, 155 L. Ed.

7— 2d 714 (2003).
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INTHE"UNITED STAGES DISTRICT COURTFORTHK 

NORTHERN DISTRICT OF FLORIDA •' 
PENSACOLA. DIVISION

.UNOED STATES OF AMERICA,

CaseTro.3Al7crl36JLACT.

• ANTONIO O. AKEL,

ORDER

* • Movant Antonio tf. A&ePs Motions Pursuant to Rule 60(b) of the Federal .

"• Roles of Civil Procedure (ECF Nos, 367,36S) are DENIED as untimely. While 
octroi motions may toll the time -within/which anotice of appeal must bo Sled, > ' •

. *»

■ contrary to Movant’s assertion, a notice of appeal does not serve to toH the time

7------- wlfiuh which aRulc 60(b) motion must boilled. See Fed, R. App.P. 4(a)(4); Sccdc ;-----

.; - JSxdL Cemm'n v. AC Am Cloning, fnc., 656 K App’X 347, 949 (lllh. Ck. 2016)

. I Blitz. &Stppfy-OK v-Sit'iS6S. afEice. Workers, laceSTh. m.

■ JFZrCTO, 4GQE3d 105,10S (5th Cir. 19721): see also United States v. One MUJIon
■ '

* Four Hundred Fxjrty-Nine. Thousand Four Hundred Sevmty-Threa Dollars &

Thfrty-Tvo Csnts(5L449.4?2.32) m 061 Currency, l52F.AppIx9UJ12(UihCir. ~

2005) ("The one-year Emlbtioa is not tolled by an appeal end cannot be

fThs-3s-b«csp* sx^aotfcfaTCHrbff

jnadccvca though an appealhasbecatak^itandlspecdiiig” Transit Cos* Cm v. Sec. _____

" TxustCo.,443F.2d7S8,791 (5thClr. 1971). AtifilionallyvinaccorriEmcewiiiltiie - 
r • •

Qovermncnt*5icasonzngitbeCourtfindsM.dvaiit*sarguinentsoffiandtobefiirshort

of die standard-necessary (o establish itaurf on flic court fbrpntposes cfRiiIe.6Q{b).

. . * ORDERED on this 22nd day of October. 2019.

v

LaccyA-Coilier
Sacoc United Stales DfetifctJudge

Vi.TW. paAr>V\orM?f CileA tx VeA. &.Cw. ^ to GtcCoaV 4kaV -Vke. AltfaricV..

CCKrcV^fNEOLfioKgl^ -VW <£c\ cWviyx SuWCiV

r*-Cr>\r-exyN| 4n Ws Q^W\or\(-\W CWvWtrvy.Yes VVS ^fQfgAtAraV A

AeAgrmxAoVif^ eg 4be aass cWww ftr Te\k£ \s ^fofarV^ ccAseA u<vter cW^fct£lc£— 

fcfllv-h ar. A -Wsa^ > <\ Ws cosz- Teused ^>Vvere. -VW ^UEVEWW fccocugr \o ^C-Svcox\wr^

<iWoAeA Cc&LCfr BucXUM v. SEC^ RAW-CECnOt .fcofe KqskUl

i
o

Y Bucklon waited eighteen months after Cunningham was issued to file this Ruto 80(blf6) motion. 
j This amount of time is reasonable here. Courts {606 Fed. Appx. 495} in other jurisdictions 
L have approved of longer amounts of time In allowtno Rule 60fb1f6) relief in habeas cases.
7 See, e.o.. Thompson. 580 F.3d at 443 (aliowina Rule 60(b)(6) relief even though Thompson did not \
e file suit until four years after the "extraordinary circumstance" at Issue). .

_I . • " .

/ _N
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KLAffig^vaitterEfr States,^5 us. fcoUH4\S,6fi&c*38H 6ft‘MV\V.Ctfitf gAipjcMfgcA—

l\sa\f <x<\A KSuvlA \\<l PoWo^ft^ ftfAcc cifr^ECF'ttyU^
..............'; . ; . . O.•_!;■'•'■ - ............._..: .. .------------- .;. . .... .••-'• . •—

[ Upon consideration of ' the foregoing', it is- ‘ORDERED

it 'Utoi

this \ 18 th "day ' of ■

i;j December, 2019, that:
s
1 -(aJ The relief requested is DENIED. None of the arguments made by Movant with... .

regard to his earlier motions (Docs. 367, 368) were excluded from,- or overlooked~r—
Those motions were denied in their entirety.the Court's order of denial.in. .**

Ao<Cm>A a jW>- AtsVrigA' Court* ottfacCX ft-Hoc^4V\e. positioner CtteA\fuuACteyWAr>3

p, ('‘Vftcthbo, AW. ELB/EfrCIU CcfigoxT Pin VAftftQi M>t905Q &>F oVitcVi mAaf AW> Aemorrc^A

____  _______ Sot-Vion (&' OStePyrev^aiche. iaqu\A Secure. <te\>e£ \(\ Ofeftf foltr CoufV ofjhfeQ^P^friSTAI&Sj&ae,!___

6EC/^O^C£^tVA^TbtoTt^CW^O^iO^I^ttS3S)^4H^ACWA\\ErIGetO^'fEI«W40)UXr4MrW&lUSrfftEC\Ul«3>
hnmxt %£teu$.^h??x£SKmjw§t>& 6ew6^ft!w!jiS ttoperay ^xs^u»o^^^^Q^YESrAA\^s^>oveRlOYe»s
<V6ftl^KmtP»3n^US4^Uiw<M^(m4(3CMa>agly.CtoS8^JH5uSSaHJ5W-y\fe«^m»^y.USM6Sf.^5(S^V^&JC3^0^y.feC^ 

bC6£ei. ttCfaax Toft Csnwxa ACfoaS uarw bAHliW v.tVigH W?fcI>QrW».Ofr AfoAE. V\0TtC^
\3rVs«rrtS PW^mewnvj OF Ju&owaff ££ Trrax^mVf SSTaom>*&SW

H*
Ctfi.v.!

\V ^- S53jjH AVAiXfc CtftmOF AI>£rtINV0FCcHSTiTuaowM.«rtHr5 f^uWCCttSuPCStOf ©£ASoiO*l Dawn^EfreCTxveV.'i cW\£j>Ai
__ V ^gtyt£\>Wv.W>?axSO><.^7U-S3C5AH*S>CAAm//^»»&TSU»gfe&Kt'(3>cC»\yTt>%S-r>i?Rt&a<tp<C>g»<nogU(^>CStIt<cr ?ACff

Fpon TWC. Toww awn A**J> Zcc$)t
m>~ frNfrffifrAVcgj. HftS :t&g>u»fEb tgra3&«£.viaHg8£.M6.awauceptokcTVffi. PFO<B>uw<L6ftP>oy6)ocgi%fa^Vt)»s ewwATfrfaqtegt ,»
— ^^^^^joc^^v^l^,3»^1^^'s?)»i£«F^wi'SASW,»5i5W\,«*HTOi^T»i^&lS3l)b-W3^uMcm\- ;
;__  CO^Wg><H&,n-«r^<>iW&.Mt>,(£to£LHI& StoPc* e-flAWSSS*^ClftCiUnSnwc.e?ftu\EboC^|g)Qax£P\P*?Q2toN&&£ j

CiWfroffcotJ Or Fsi£w4 ^XE&AftE. frf A FE.&SSM. teP£&S CCu&VXN v vXS (bS8 ^V-fcS5(uty3ati)^t.M WVS
flg&Sd ‘flW Trt£ COaRtS ftM^WagasTA»«gCrt& 0? TOE ASSET WrXW(jXCte\HC>^\^W^l^CaW\E4X MD

-----u}kx6/*wus W'&n’pwvn.^ 1w<ih6 i^zChSdW MtYKc^owowu^/'Vo viatArnTwe. oa&^ v*^w»^6>ci«t Wp^\-iy^ -
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r—- ^S(.U:n£-5lS6£/a&^c^cct>t Fo?,Trt^A^ttvirwor Cf Ca^r^LVtlQ EH TV<rs Wa«^iJ'SCg EnUj>A^i>W 3V38 "txt^COW*^

^ -3^aiy^C^^w^w\H^Ws(5^4^H.j&.FiAOr DagggAXP^MtnrwfeFA^ AwBevgbgtfcE.0? xoww CiAtn of DCW&lfa&n1)
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ORDER:

Appellant’s motion for remand to the district court is DENIED. His motion for a certificate

of appealability is DENIED because he has failed to make a substantial showing of the denial of a 
> constitutional right. See 28 U.S.C. § 2253(cX2). His motions for leave to proceed in forma

pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice are ——

v*

r

DENIED AS MOOT.
• f

/s/ William H. Pryor Jr.
UNITED STATES CIRCUIT JUDGE So2.%£NbD(vA'

j.. Ck\ 3una. 3^3030 4V>e. ^<>-ViV>eAgy PiteA /\ moVion \t> CefcOrtS'v&r -^a. Courts ocAer

eX tA&vrm\r><^4W. CrxJ.ctr 4-VsaV 4-V»g,yfO^><?/' SVcirvAafA C& ’fe.v’lfoO

\C LoMreWeA Wf SUxtXv,tAcDanieL-(5yiU-5.txrAWi ooor> fCeQatXer>V\AVtetTSoW v

:

6DCP SOASfoEttpsQ r.\A t2l&jV2r8o6.UKgAr 1a\H^ oftA Vka.V ‘‘.ft \\^V>V ftp \VC\S Sir-Air.^ \aO AKeL 

■Vs Ol«\A evcggAs \W 4WtesWM Vr> W- <yanVf A rx uoKgjra, W-Vno.5CA<n±!c\\j frxfefc!

4V>ClV^

3355 pCTCT£fc«>lJi.e..^\~l-Wn07,WWE ALft&Mr-f Af AChtotOLEtV,E~DTUe. frEftTlOW STATES AVAllS 

CJLATtA OF ATS&trAL OTA CCf^SncTuTCftMAL ftcfeHT^ LOUgftg. OM CTmW& RftC'tS TSuAc^eS Tgfeag£ 

ttA?^S„CKoA’XoW)^i>pvV^Cr<^eAjdrNfc%3^55-f^i^c^<^&\\ouj£i----- -----__——:—
/

BY THE COURT:

, Antonfo Akel is a federal pm'oner sor/mg a lota! 480-month. Armed Career Criminal Act fACCA*)
’, enhanced sentence, alter a jury convicted him of conspiracy to'possess various drugs with intent to 
. distribute (Count 1); possession of marijuana with intent to distrib
, v*. o.«c. o wiiviua. mini ui uunspiidoy 10 possess various drugs with intent to
. distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a -

——.............—: firearm by a convicted felon (Count 7). At ter this Court affirmed his convictions and sentence, Akel
• filed a pro se 28 U.S.C. 5 2255 motion to vacate sentence, arguing that: 11 \ he no longer 

. j Qualified as an armed career criminal: and (2) his counsel

______ " ‘ The district court denied Akers motion, concluding that he had three prior convictions for burglary of ~
. a dwelling, an enumerated offense under (he ACCA, and therefore, the ACCA 

proper. Additionally, as to AKei's claim that his counsel was ineffective.f201S U.S. App. LEXIS 
' in failing to 1 aisc n Fourth Amendment issue, the court concluded that the majority nf AkAi‘c 

-------  —,-----, arguments were procoduraity onrro-J because they sought to relitigate issues decided on direct —
appeal, couched m tu,rns cr'.nofiectivc-assistance. The district court denied a certificate of
appeatability ("COA*). Akc; iiiun moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e). - 
arguing in part that the district corn's decision was contrarv.to Kimmetman v.-Morrison. 477

-------------- -— U.S.-365,106 S. Ct. 2574, 91 !.. Ed 2d 305 (1986). The district court denied the Rule 59(e)‘motion.
and Aket appealed.

was ineffective.

enhancement was

v •
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i 5\\\ u>W>^\ V>cwe bm\ aS*\^eA An orvj oC AVg_ ye/ntiontfS fCeviois EltiJf/'W CaCcUi't op

>z>Ag AS^\^<sgA -to4W,i Ceue. be.ctxr'O. SVaAvS^cqU^ wt^os$\\)\c Wf 4V,nV-SewY>-fi<tr>m\a.)Su^gas^(\^ckA\V)efate- -to c>icac,«-t-
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BY THE COURT:

Appellant moves for reconsideration of this Court's 2S November 2019 order denying
Appellant a certificate of appealability fCOA') on his claim for ineflective assistance of trial

>» claims. Aoooflant's motion is DENIED. 1
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BY THE COURT:

,-b-T ■-
*■

i

Antonio Akcl has filed motion for reconsideration, pursuant to llthCir. R.22-l(c) r 
? °°d 27'2, 0f this Cou,1’s May 19. 2020, order denying a certificate of appealability, leave to

proceed in forma pauperis, appointment of counsel, remand to the district court, judicial notice, i\i 
‘ “nd lc*vc 10 nic supplemental reply in his appeal from the denial of his pro se Fed. R. Civ. P. 59(e) '*'* 

motion for reconsideration of the district court's order denying his Fed. R. Civ. P. 60(b) motion /
—• for relief from the district court's underlying judgment denying his 28 U.S.C. §

Upon review. Abel's motion for reconsideration is DENIED because he has offered no *■’1.' ' „

new evidence or arguments ofmerit to warrant relief.' SEE} A \

in

'i
2255 motion to

♦r
vacate.

V
*»«. a. .

: Qf\ Q^\ate, CtAXCb AV\OlV ft

3F R€ASorl [ffoyo Hvt, ^^>i2ATVi6i'\jVi^ViojK^rt^'VVtQ,^ AV>g_

I jafe^ab>-^ac\a\\^ Urs CLArn Rfl.XtagfFfcCTcvg ASSISTANCE OTTftCAL LmWSCL Its! forSEffirwfc

\V,CM
•*

CLaxpa'j \s r\osV^ (Va^ g>AAe/\c.c, of cxc^umtAV of rrs&nV Ap u3<mtoaV 

fcXte£ os ~VW_ CoofAr \r\ •^S'O-VbSlH VxrxS Acvne^XVXs £\fear -W>gxV •VVv^NVftg^j\obr A^*>rA ftfocess^

tesJ&eea^jbuaox’teA cxr>A USuTyaA.&rvA.fX UtteTCb SiWfc-^ f^mr-yg^ Y>o^ no oVKeir CeoaurSp.‘ .
•- .... , v .

=>ltV4-Q -VW- COuftTOT TUe (AMXTEt) STATES ins \SSua. MAt*S>A»4aS Vo -W Plrya^
v\* ‘ • ’ • _____ *'“**»*. -y • a ' . ' ». ,

■/In"the wake of 'S'facfTandiiavino found adebatabli procedural bar7*{l^wNinthVnd~S¥venth*’Ci7cujts^‘f^ /
77^ determined that the eburt should "simply take a ’quick look1 at the face of the complaint to u'4—

determine whether the petitioner has 'facially allege[d] the denial of a constitutional right.'" Lambrighi\
— v. Stewart, 220 F.3d 1022, 1026 (9th Cir.2000) quoting Jefferson v. Welborn, 222 F.3d 286, 289 (7th £
■ Cir.2000). Although the Court finds no Sixth Circuit authority directly on point, this "quick look"

approach appears to be the majority approach of the federal circuits. In addition, it is an approach
»» that is well qroundedf2Q14 U.S. Dist. LFEXiS 14) in Slack's literal language as the thing to be
k: debated.among reasonable jurists when a COA issues is not the merits but merely "whether-the f y
^..petition states a valid claim (emphasis added) of the denial of a constitutional.right." Stack at 484.9 .

-c-*- "? C 
v - . ■ •;
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To obtain a COA whenlhe district court denibs or dismisses^ §~2255~motion on proeedural grouhclsTi 
—(like untimeliness), the defendant must show that jurists{2019 U.S. App. LEXIS 5} of reason could [— 

debate both the correctness of the procedural ruling and whether the motion stated a valid claim of t 
_— the denial of a constitutional right. Stack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed. A— 

2d 542 (2000). With respect to the latter requirement, courts do not "delve into the merits of the . i 
-- claim" at the certification stage. Fleming v. Evans, 481 F.3d 1249, 1259 (10th Cir. 2007). Instead.

courts—simply take a quick look at the face of the fmotionl" to determine whether the movant1 '. 
’ b-3s_f3ciallv alleged the denial of a constitutional right." Paredes v. Atherton, 224 F.3d 1160,

1.161- (10th Cir. 2000) (per curiam) (brackets and internal guotatjonm,arks omitted).,, j
jnoto See Hutto v.D^vxg.HSH us tofrs.c*ioi,n*JyL,zA~^KKha<)+j?>*. ^ ^•/'

. But unless we wish anarchy to prevail within the federal iudfeia] system: a precedent of _
this Court must be followed by the lower federal courts no ^matter how misguided the

} .
- -7

judges of those courts may think it to he
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Judges: Before: TJOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA") 
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to ' 
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a 
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel 
filed a pro se 28 U.S.C. 6 2255 motion to vacate sentence, arguing that- (1) he no longer 
qualified as an armed career criminal; and (2) his counsel was ineffective

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of 
a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was 
proper. Additionally, as to Akel's claim that his counsel was ineffectiveCtms U.S. App. LEXIS 
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's 
arguments were procedurally barred because they sought to relitigate issues decided on direct 
appeal, couched in terms of ineffective assistance. The district court denied a certificate of 
appealability ("COA”). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), 
arguing impart that the district court's decision was contrary to Kimmelwan v. Morrison. 477 

• ct.;2574, 91 L. Ed. 2d 305 (1986). The district courrdepecLtffeRule 59(e) motion,

- * ....... .... .. •• — • - * ' • •• .

■
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Where a district court has rejected the constitutional claims on <*pg. 555> the merits, the 

■—--showing required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that -— 
reasonable jurists would find the district court's assessment of the constitutional claims debatable V 

'~T~\ or wrong. The issue becomes somewhat more complicated where, as here, the district court '
dismisses the petition based on procedural grounds. We hold as follows: When the district :-----
court denies a habeas petition on procedural grounds without reaching the prisoner's underlying . 
constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason 
would find it debatable whether the petition states a valid claim of the denial'of a constitutional d- 

' . .right and that jurists of reason would find it debatable whether the district court was correct in its 
procedural ruling. .

:
A
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wGfrcg ^At2tof\y7o (\uw<&-2A\3y«-

Where a petitioner must make a substantial showind without the benefit of a merits determination by I 
an earlier court, he must demonstrate that jurists of reason would find it debatable whether the petition ) 
states a valid claim of the denial of a constitutional right. That does not mean that a petitioner must show 
that some jurists would grant the petition. A claim can-be debatable even though every jurist of reason-.-- 
might agree, after the case has received full consideration, that petitioner will not’prevail.

A

%
I' ■•w

f.i
I
fif

t J-)
t

i*3
1

iS\s (Xl
L

|f*y cAexx<V| esVe^V^wA ftuAf Wu^W U<xS Aorse. everWxV AWx^wv ©U AW~ee. cf AW. \<\SYooV 
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_ '6rDER:

i
• • *■' * ^

j Antonio U. Akel has filed an "Emergency Pro Se Declaration for Equal Protection and Due Process." ^ 
The Court construes this as a motion for liberal construction of his pro se filings. So construed, the 
motion is GRANTED. See Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).

. Akel also moves for a certificate of appealability ("COA") in order to appeal the denial of his 28 
~ U.S.C. § 2255 motion to vacate, set aside, or correct sentence. To merit a COA, he must show that ^ 
4 reasonable jurists would find debatable both (1) the merits of an underlying claim, and (2) the 

procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S.
473, 478, 120 S. Ct. 1595, 1600-01, 146 L. Ed. 2d 542 (2000). Because he has failed to make the 
requisite showing, the motion for a COA is DENIED.

- Akel's motion for appointment of counsel is DENIED AS MOOT.

/s/William H. Pryor Jr.

UNITED STATES CIRCUIT JUDGE *

;

f
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We are called (upon to resolve a series of issues regarding the Jaw of habeas corpus, including 
questions <*pg. S5I> oilhc proper application of the Anfilerrorism and Effective Death Penalty 
Act of 1996 (AEDPAV We hold as follows:

[529 US 478]

r~ *i

\
I la] First, when a habeas corpus petitioner seeks to initiate an appeal of the dismissal of a ‘ A 

_L.‘ habeas corpus petit inti alter April 24. 1996 (the effective date of AEDPA), the right to appeal is 
governed by the certificate of appealability (COA) requirements now found at 28 USC § 2253(c)

. ’ " (1994 cd., Supp III) [2S USC.S § 225.3(c)]. This is true whether the habeas corpus petition was 
1 . filed in the district court before or after AEDPA’s effective date.

■,t

V
' »*■

V- 'r v.|2a| Second, when the district court denies a habeas petition on procedural grounds without 
reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the • f 
district court's order may be taken) if rite prisoner shows, at least, that jurists of reason would find 
it debatable whether the petition states a valid claim of the denial of a constitutional right, and that 

■ jurists of reason would ftui it debatable whether the district court was correct in its procedural 
__ruling.

i t

I .
{:

|3aj(4a] Thin!, a h;5:.-va . pennon which is filed after an initial petition was dismissed without 
_ adjudication on the merits lor (ailinv io exhaust stale remedies is not a "second or successive" J 

petition as that term is understood in the habeas corpus context. Federal courts do, however, 
retain broad powers to prevent duplicative or unnecessary litigation.

J vw--

■t

i

, n

Petitioner Antonio nine!-: was convicted of second-degree murder in Nevada stale court in
1990. His direct tippe:.! wus unsuccessful. On November 27, 1991, Slack filed a petition for writ ,__
of habeas corpus in fo;:. i;il court under 28 USC § 2254 [28 USCS § 2254]. Early in the federal 

i proceeding. Slack decided m litigate claims he had not yet presented to the Nevada courts. He .'
could not raise the claims in federal court because, under the exhaustion of remedies rule • •

* -. explained in Rose v Lundy. 455 US 509. 71 L Ed 2d 379, 102 S Ct 1198 (1982), a federal court 
----- was required lo dismiss a petition presenting claims not yet litigated

J529 US 4.79] ...
A

o, ‘<.
r —: ...—

t .w"

.As 4W><. V\or\ft<V-v\rjte- CouRC £<xc\ •Wtg,

frl5-tS3H\ CoufV EQUAL ^RoTECTrorl AKfr^>UE. ygOCESS | U SYlU fgff.rvaA OyisA

nrttgir
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: Xfe, oaA CeSuAftn^ fr«o W. Vec-^Y^oCEtiUgAi. ftuuxo Wey qfe-tyW) ;Vo

>1ftRSftAU-V.eiai6ERS>\^S.c»\HH6.W5iC>A^S UA2A 54ofoott/c\ra;.¥ Pfiaoe^V tnoej V&Ce^ov

stvifyerv <x cyrograX <j, ■^co^o.Ci>u<VdtA:>S9if>*Airtce. tnVo cxSbfei£>t>c\o.^o\ruV?-~VWxV W\eSu^Cferrse.CauxVV>aSru^r '

l.fc.Houa Caf\a.fe.V\Vtoixe.<- mcJfe a SV»01^03 ufctvVLe. merUf ygAtcofes twX avid^r>4a-Vva.VA

N&V oftly iS 4-WiS ("CVfiF) XA-arsAarA OHATTA&4AfiL£j lA AS flASO COYvaUy -g.y(~Qrvg£^AS \r\UojVsV(>C______ ^

Rue* s/.~Davxc ,«l ScVlS^l (Zq\t\Stottr^*.

: The certificate of appealability (COA) inquiry is not coextensive with a merits analysis. At the COA stage,
-the only question is whether the applicant has shown that jurists of reason could disagree with the district 
-[court's resolution of his constitutional claims or that jurists could conclude the issues presented are 
[adequate to deserve encouragement to proceed further. This threshold question should be decided 
■[without full consideration of the factual or legal bases adduced in support of the claims.
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__ ___^ Uouae-Var ArVs\s #\S-\SSH\ Aatags yfgjookeA Wy \U<l Su^oshe. Court u\ A,<jSfrNSQi^-----

4__ __Ingres SttttfeS NO.lk-&d& SWW^V ______....__ __■ . ; ,: >:—-——
ON CONSIDERATION WHEREOF, it is ordered and adjudged by this

Court that the motion of petitioner for leave to proceed in forma pauperis and the petition

for writ of certiorari are granted. The judgment of the above court is vacated, and the case

is remanded to the United States Court of Appeals for the Eleventh Circuit for further

consideration in light of Mathis v. United States, 579 U. S.__ (2016).

M AW> yaftWjtt SexonACW" fe!
toT25/2o\AiV 'oJ

t

fbRU^Oftl> Q& Cvft Ot&Jg&SteA WXoQl

ORDER:

Appellant moves for a certificate of appealability ("COA") on his claim for ineffective 
assistance of trial counsel in presenting Appellant's Fourth Amendment claims. This Court has : 
already denied a COA on this claim. Appellant's motion for a COA is thus DENIED as barred under - 
the law-of-the-doctrine case. For background, see United States v. Anderson. 772 F.3d 662, 668 
ft 1th Cir. 2014): United States v. Escobar-Urreao. 110 F.3d 1556. 1560 (11th Cir. 1997).

Appellant's motion for a refund of the appellate filing fee is DENIED.

: Appellant's motions (1) for leave to file a petition for rehearing in excess of the applicable page limits
- and (2) for appointment of appeiiate counsel are FIELD IN ABEYANCE pending a determination ; 
i about Appellant's financial ability to obtain representation. The Clerk is directed to send to Appellant
- the appropriate affidavit of indigency.

Isl J.L. Edmondson

United STATES CIRCUIT JUDGE

______ iOrtVx <X\\ Aug- W\>< ruVuNt^ is- Orw. of VW. most JfuVngfr
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taras

_ iW>g.'fer SVy^j<Aufc. to-Wfc. cf fesourefes}AVe. Vo Wwi fsurtSxAg. $cxjtCCe&^rrvcAw^ t^AVvy^xS r^cAWr)Cf oSVCC&XcACe.AV><- tsames

Vn<C\< TcS?exAWe^ ComB^xo^v, LocftTrowiiK^PtWeS^as tM cxS^GoofalE11 a/sA coos cQ&V. 'Vo AeAreftwAe, AV»aA AW S6 cf Ake.

^>“ loe-Cg- oN\^\\XcAVa- yrxsVartV pfc VjyacK or WoiQo AV^ <efrA\\$ o£ AW.cAVg.-r a^eavs AW
iVcxrsAcvrd \S orvV^ WspoSeA Or\ AV\e_ roxfNot'iVj ^eV&t*wfS cotWm AW dEVEr^Ttt C£{ICUXT. OF AjpJ&'A&IoC £.



*

i

i

Nje^xC W>sVftY^ cfF qlx<~ anA -&S -SucVn oaovAA ^we> Csj>gr ^0 ------ ------

AAtWaAt. ftWarueMoo oE VW^\^^Q^^^sJ^CQfeSS
- t. . ’

pEAW. ^tAAic.^y H\ase reo$oaSjL_L_l
. • t

;.r \aor AWju^g&facaeg——t . . \\ tui iV
\
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rtWXfN \W ttlSASSHV tAuyV, 0(N TuVj \3-.at>V1 i^^gg^<£jike^--^-^

ON REMAND FROM THE UNITED' STATES- SUPREME COURTr'-'' > ‘ *" ;

<x r\iv i ■+

T-BY THE COURT:
■ This matter is on remand from the Supreme Court of the United States for further consideration in 

light of Mathis v. United States, 549 U.S. 964, 127 S. Ct. 410, 166 L. Ed. 2d 290 (2016).

ADDellant Antonio Akel also has filed a "Motion to Recuse Judge William_H. Pryor and the 
; Jurist in Appeal #'s 08-13771, 14-11671, 15-15281 from Further Proceedings in Accordance with 

Due Process U.S. Const. Amend V." To the extent that Akel seeks the recusal of any of the judges 
; on this panel, the motion is DENIED. To the extent that Akel seeks to recuse any judges of the Court —

not serving on this panel, the motion is DENIED AS MOOT.
" vVe VACATE the denial of Akel's motion to vacate, set aside, or correct his sentences, 28 U.S.C. §

2255, and REMAND for the district court to reconsider-the sentence on Count 7 in light of Mathis.------ •—.

_ CMvA As A rrv>cp^ufcr>cje, ■VWo.Tsrcrftxcr courV V.<aA \oX'jS&Jk'ex?>^ Or\ rQPY«?fs_Oc^£ cOA^—

_ for uiAvciKW
1 • ,i •• - , . . . -- ~ L _______________ .

.§RDER AMENDI^'S^N'C
judge’s Report afldjjRedcmrhSndatioti is’adopted and incorppratidi^y-reJeKjjce f 
Inis order and the motion to vacate 15(y,« supplemented i8Td_si5.R^LE;l5:i Sxc.c"pt..as r 
lo the following corrections to Deft's sentence on Counts Two and Soven* DeiVs |- 
sentancc on Count T\v<ri$ reduced io a term of 60 months imprisonment followed .—--
by Three Years-of Supervised Release. Deft's sentence on Count Seven is reduced \ ■ . -
to a term of I2Q months imprisonment followed by Three Years of Supervised ------------ —
Release. A certificate of appealability is DENIED. All other provisions of 122
Judgment and Sentence shall remain in full force nnd effect Deft’s 312 MOTION —■—;--------
for Disclosure, etc. is DENIED. Deft's 318 MOTtON TO CURE THE 
"MANIFEST INJUSTICE", etc. is DENIED, Signed by SENIOR JUDGE 
LACEY A COLLIER on 3/9/17. (mjm)-Certified copies otsojo USM and US?0, :•
Modified 00 8/28/2017 tocbrrect 'reference number for "Suppicrochted" front ----
#318 to #187 (mjml Miffed on8/28/2017‘(mjm). < Erjtefed: OH/09/2017)

— y - »/;. - % ■"■" - * ... ■», • *«♦> ' ___ i-----------------------------------------
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AW.E\evpWiU erft&jcctt eflrort- \p oufrofo* -VWbory_<xnA ay^cA^

firotesS \o AW. ^gVxVxv\gy' /tV V\c\S XAvexAcA W&. SVa.VuNx>c^ op&s&fegg&joE. fCb&A&g cvoA—

ji& The logical import of this provision seems to be that a circuit judge may notlssue a COA unless arid |£_ 
•jz until a district judge'ha's denied, it. Sea United States v. Mitchell. 342 U.S. App. D.C. 283.216 F.3d 

’ ' 1126,1130 (D.C. Cir. 2000) ("Rule 22(b) requires initial application in the district court for a COA
__ • before the court of appeals acts on a COA request."). In Hunter v. United Stales, we unanimously

. interpreted this Rule as follows:
— Only If the district ludae who rendered the judgment has declined to issue the certificate ■

does a circuit ludoe come Into the picture. Under the plain lanouaae of the rule, an applicant ,
for the writ gets two bites at the appeal certificate apple: one{2004 U.S. App. LEXIS 37} before

- the district judge, and if that one is unsuccessful, he gets a second one before a circuit judge. 1Q1T. 
-F.3d 1565; 1575(1 ith,Cin.1996) (eft banc).
, *» i. ■ •r.V'v’i—■? 4.w i- >•. - •- -►

•V
^ 1 i , i /i

'"i The same subject is also addressed In § 103 of the AEDPA, which amended Rule 22(b). As 
; amended by § 103, Rule 22(b) now provides:

ft

• *K

•V

(b) Certificate of appealability. In a habeas corpus proceeding in which the detention 
complained of arises out of process issued by a State court, an appeal by the applicant for 
the{1996 U.S. App. LEXIS 28} writ may not proceed unless a district or a circuit judge issues a '* 
certificate of appealability pursuant to section 2253(c) of title 28, United States Code. If an ; 
appeal is taken by the applicant the district judge who rendered the judgment shall either issue a, 
certificate of appealability or state the reasons why such a certificate should not issue. The 
certificate or the statement shall be forwarded to the court of appeals with the notice of appeal 

. and the file of the proceedings In the district court. If the district ludae has denied the 
~ certificate, the applicant for the writ may then request issuance of the certificate by a 

j. circuit ludoe. If such a request is addressed to the court of appeals, it shall be deemed , • _,
„ " addressed to the judges thereof and shall be considered by a circuit judge or judges as the court lli—-

deems appropriate. If no express request for a certificate is filed, the notice of appeal shall be i' 
deemed to constjlute a request addressed tothejudgesof the court of appeals.^

a

/■V-.

r*; r-i
*,

a*.-.IA
• .. ' ' • vv,.4/'-v . x '/‘•.J.;.

7 L\Wg. ^oulcAjAW? CauxV \y\^-VJl-\H*!gl.\<v&Vgo^o9/AusVfaVou>tftg cAcrxf- ...

ar\A Crocju&z; dam<r\gw\<U of —_

rir&e.o.TVVE- Laio1 umW g.Vgx\WxirvA^V>aS uttteeA \eyA fictiexNjQgA 6atyouS,A\sre<\&<A_fig----------

Co<vVrQ\Yirt5\aub-fo gASmte <x6vCofi!") CAN t4eV£ftrSS^ei_J —:-----^-------

’M^-pMonus

NffeA\£> fjrecvArr \rvifcAO-\057H SfoaVeAybft.b3P£frOS C^Qs^JftaSteA—

bfl\oOV____ : • - - - -------:---------------
-r'-X.

Appeal from the United States District Court 
for the Northern District of Florida

ORDER:
4

Appellant’s motion for remand to the district court is DENIED. His motion for a certificate , ! —

of appealability is DENIED because he has failed to make a substantial showing of the denial of a * -
t ’

1 constitutional right. See 28 U.S.C. § 2253(c)(2). His motions for leave to proceed in forma *

’ . pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice 

■—DENIED AS MOOT.

k

are

/s/ William H. Pryor Jr.
UNITED STATES CIRCUIT JUDGEr

i

:r ' t.
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bHIS .CONSTITUTIONALRIGHT *
X' ASSISTANCE OF. COUNSEL HHEU/RANDALL.ETftERlOCE -FAILED ,10 
J7: PROBERL^ilTIGATE: PETITIONER !s :;F.ORTH■ AMENDMENT CLAIM._ 

1HISv'FAIIURE;T6 'CITE CONTROLLING -PRECEDENT-,’-/INCOMPETENTLY ~ ,
■--PljT-ilNG -FORTH jFALSITIES FROM AN ARREST AFFIDAVIT AND NOtj .

:___ 1j_-KtHE ;'AEFIDAVIT -FOR .THE SEARCH WARRANT,:. COUPLED PITH:HIS lJ----- ^
.' FAILURE .TO. RECTIFY THE MISTAKE AND .PRESENT FURTHER/ ;-,..:.. 
.^VlbEHCE ^Y;Fri,riNS AH.cAGREEr':P?0« .|lA«KS2HEARIt,;G,gERE ■ .) «,

^;yiOUTIorqF,HISySIETH;AKEtTDMENT-RIGHTS^A ----

FotAfea:AaoVaV
' > •

\

£

' T

f■':

- jft.'lStalcfcA cW

> Aipetitioner cannot use-habeas corpus/as an avenue for relitigating Fourth Amendment claims;
" provided that the petitioner had a "full and fair" opportunity to raise the claim-in the trial court and on| ^
. appeal. Stone v. Powell. 428 U.S. 465, 494, 96 S. Cf 3037, 49 L Ed, 2d 1067 (1976). However, a — 
■ habeas petitioner can argue that the ineffective assistance of counsel deprived him of a full

and fair opportunity to litigate Fourth Amendment claims in the trial court. Kimmelman v/
: Morrison. 477 U.S. 365, 373-83, 106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986).
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IV’ —v-'-cv,

AisWicAr ColatV yoogAAOaV^Wii<aAjc!le^-6^oA<^ Ff

y>^ AtWt- --------------

Because the motion to suppress was thoroughly argued before the trial court and on appeal, the 
\ Government argues that Defendant's challenge to counsel’s performance in this respect is 
] procedurallv barred. Rozier. supra; Nvhuis. supra. The court agrees that two of the three 

■ arguments Defendant makes in this motion are procedurallv barred. Defendant's first argument,
Jthat counsel should have argued "controlling precedent," is an attempt to re-argue the issue of the 
j staleness of the information concerning the controlled buys that supported the warrant, and as such 
-I it is procedurallv barred. Similarly, his argument that counsel failed to demonstrate that the j~~~
^affidavit was false is an attempt to re-litigate the district and appellate courts’ prior determination ■ * .- 
--about this issue, couched, as an .ineffective assistance of counsel claiji^.___
; WaUevter isaosAlf PfoVerv QS Wvv&prO <&&aas
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• 1. Background •ij

■ r;
C A. Motion to Suppress. r-*
1 Akel filed a motion to suppress evidence obtained as a result of a search and seizure conducted at j
— his residence on November 3, 2007. He asserted that the search warrant affidavit incorrectly 

described the vehicle used during a controlled buy on May 31. 2007 and contained stale
j evidence obtained during two controlled buys that occurred well over 30 days prior to the execution • 1 
' of the search warrant. In a memorandum in support of his motion, Akel argued that the two controlled* 
l buys could not support the search of his residence, because the buys were not conducted at his 

• residence. He asserted that the search warrant was obtained by false pretenses, because the j 
_ officer in charge swore that Akel drove a maroon Dodge Charger to the first controlled buy,
•• even though video of the.transaction showed a different type of vehicle.
— The court found that there was "no manipulation.or falsity ... on behalf of law enforcement" and 

noted that the mistaken vehicle description was found in the arrest warrant affidavit, not the t
— search warrant affidavit.

' *

r. ,'•>*
i

f / * t
*■*: ‘

*

f

i
,*• ■* .

' ^ ~ i t y r- \

;There is' no reference 'to a car in the affidavit___t

I believe defense counsel

t
* i I

-.3
i

in support of the search warrant.-4<

That particular argument just —

There is no

and defendant are confused.■5 ■ *

just, as a matter of fact, it doesn't, exist, 

reference to a* car, much less a mistaken reference to- a

6
car.
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U\a*ApfraWaWu CmxVs ^\oe Jlu\\^_SJL^ftQV\aVeS VV\g.iASuft--

^YwaY-Y ».

xVm*KEL Tt<iCortpSfe«b\ ?uT fixau TaISxH^ fCott M AfteeSC AffiAftr AmT> Kr>r

TW£. AFTxDANttr FoctTUe SgAoav tASA^Akrit\y» ffi-w)

CO. AAAt^ionoi^ AW.\ay\^r€*<\\<e. fa.- ^fafieAiIrcW^ NaoifCviv^AW. c\w«\ \CN^u»CeA^!roCecXQS<A!A>^———
v

aWv-noHW mi U.1.31S oa tfwA tAttSSojo v.uK»VcA s^vks^as^^2i^kMafi6ei^—
■ - ■ 1 - • “V- '' ;:rf. •'■

ar*A Wa. ^e.V\Vieoejr AWigarM-f intv^xvyA^W- A\sVndrC£urV oE 4Wi (lYfaT)SjyiyGcF1£S £13«3^iA§-—-

ar»A3\^jVp rv><wa\\♦ . ^ • ——

(SY LJ>W/n *k»- paft^u- OLVWv^^eA 4o —-

ir, if. ex fgA.ft..c>y.p.bot6\cr\eAtap> a.Vfg/r-ftSfcrfy'VV'a. AiS VricV----

v-
t

^Vfocft

Qi w^>f\V< AeVefm'fittkftn.Op W\S I^ciWm c\ft<

: IxvirV sjek AQfj\r% feVtfA upon PicAnon,a\\ej>A^-^^_C\oC\gg>YS^\S

',\^.«, (CZ\ Afv\AWfe.Wg- lAnVirfaV^e*.pTcy>S\V\or\ A\so.V WosJofl^S^ACeX^.0^~1q__—.-----

fortV»|AW.fiuy»^CftiAfV\^ W^P^VTy/ UmnES STATES 3AS___
fgjVhp<fote.-W AWtiiri^ rfi/vA evrone^u&r^dP-W^^\sV>cVCocffH k^V^k^vS^jQ£^5^fe^^iaaA----

'gfcfk3S?)uViV7?A ^a-ViV\Qnar o<n VsafeeAS CoYy^S^pg^Cntfucr £Ou?r

UaS 'iftSuHnWJ WaCg. ru\‘vA0^ ^fftit\ AW.* feyW Appaoi. process? -VVf^Se.y-g.f<a\^-V\me-5 Yy A\iafi^.Ava&apyifii>°>

q<\A C&&JLU03 *n &Wou3 E&UALXuSfffce. U»H>EftTttE. IftvO*1 of£IAQC v.MCPAmeL Sufrb..--------- ■:
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4^4jW>V-Vo a\te cx^^f Wtf\A\ft^yfgi^>A^nV u*\VU o«\ £>/£cAy
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Vi >ui >0.1

_ H\e, ^uao^afV^V-QA**) ^AanAorA cVfVi6u\<x\gA V>y SlAQC Sfafon^V

[2a] Second, when the district court denies a habeas petition on procedural grounds without -----
■' reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the j
- district court's order may be taken) if the prisoner shows, at least, that jurists of reason would find
. it debatable whether the petition states a valid claim of the denial of a constitutional right, and that__
jurists of reason would find it debatable whether the district court was correct in its procedural

- ruling.
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' Petitioner was denied his Sixth Amendment right to effective assistance of counsel pretrial.
-.. / * (a) Sopporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): t - -,.

—i—>3 ' 4 .•
(\ * ■ Petitioner's counsel(s) was constitutuonatly ineffective pretrial due to: 0) counsel’? failure to property • ^

•, argue for suppression, i.e., counsel's faflurelo'argue controlling precedent, counsel's failure to af9u^ ^ ^
' J ‘ -that the trash pull was illeqa!. counsel's failure to demonstrate that the affidavit wps falser--------

—-----------------;---------------— • .......................................................... ...... - • *4.; . .*

; Vakel was. denied ais CONSTITUTIONAL right to effective i___
— ASSISTANCE OF COUNSEL'WHEN RANDALL ETHERIDGE FAILED TO j 

r—-T1PR0PER1Y LITIGATE PETITIONER’S FORTH AMENDMENT CLAIH. j .. l 
; T HIS FAILURE TO CITE CONTROLLING PRECEDENT, INCOMPETENTLY4-^-—

^PUTTING FORTH FALSITIES FROM AN ARREST AFFIDAVIT AND NOT 
,i THE AFFIDAVIT FOR THE SEARCH WARRANT, COUPLED WITH HIS‘ J' 
i FAILURE ,T0 RECTIFY THE MISTAKE AND PRESENT FURTHER 

EVIDENCE BY FILING AN AGREED UPON FRANKS HEARING WERE'' —
IN VIOLATION OF HIS SIXTH AMENDMENT.RYGHTS -

■>o*-

* % •

v. ■

»
»

• 1

?> fr-*i.4

1"
a t-&c>o\V<[ afeyA As>A\.-A AC a. Cfcy\Slkln*V\c«va.V ft\o

Vxam? Cartv>A \a AWe. C^eoNi ot ^W-OuryjfeA(\g^ 0%)*'ITMIOl,—

Cjj tLHA.. < >- *

V;\\^ . »
« . *» i-* (*. * -

6V THE COURT:

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act (‘'ACCA")
\ enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to 

distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a . 
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel 
filed a pro se 28 U.S.C. 6 2255 motion to vacate sentence, arguing that: (1) he no longer 
Qualified as an armed career criminal: and (2) his counsel was ineffective.

r
t*

> *♦VThe district court denied Akers motion, concluding that he had three prior convictions for burglary of 
} a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was 
’• proper. Additionally, as to Akers claim that his counsel was ineffective(2018 U.S. App. LEXIS —

- • 2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel’s
arguments were procedural^ barred because they sought to relitigate issues decided on direct 

. * appeal, couched in terms ot ineffective assistance. The district court denied a certificate of %
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), *

I**1 arguing in part that the district court's decision was contrary to Kimmelman v. Morrison. 477 • r
ill U.S. 365,106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, — 
\ 4, and Akel appealed.
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UWfTED STATES OF AMERICA Plaintiff-Appellee, versus ANTONIO AKEL, Oefendant-Appellant. 
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Opinion *•

***
BY THE COURT: i

Abpollant moves for reconsideration of this Court's 2S November 2019 order denying
Appellant a certificate of appeafabilitv ("COA*) on his claim for ineffective assistance of trial 
counsel fn presenting Appellant's Fourth Amendment claims. Appellant's motion is DENIED. 
—^y . -- -   « • *

1 t y
/,

_________ for of -------
The Ninth Circuit has stated that a court's task in compleiingithis step is to "simply take a ‘quick* 
look' at the face of the complaint to determine whether the petitioner has 'facially allege[d] the denial 
of a constitutional right."1 Lambright v'. Stewart, 220 F.3d 1022, 1026 (9th Cir. 2000) (quoting 
Jefferson v. Welborn, 222 F.3d 286, 289 (7th Cir. 2000)).
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" i1986)J how'ever>carved out an exception for Sixth Amendment elai 
_ Amendment violations. As explained in Kimmelman;

2' f
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“ . outcome would ^***'
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cW^ P.Wrf«flLg.&ae. UAftE U.S.Airt-Aex\s\affl
Respondent argues Petitioner's claim Is orocaduraHv barred .because the Eleventh Circuit
rejected Petitioner's, sufficiency of the factual Basis claim on direct appeal, (fd. at 24.) When a §
2255 petitioner raises a claim on direct appeal, he may n6t reliligate the claim In collateral ■ 
proceedings under a different legal theory. United States v. Nvhuls. 211 F.3d 134Q, 1343 (11th Ctr.

~ 2000) ("A rejected dalm does not merit rehearing on a different, but previously available, legal 
lbaorv.“f However, where a petitioner collaterally attacks his conviction based on a claim of \v 

- ineffective assistance of counssl where ths petitioner has previously challenged the 7“
underlying deficiency, the patitfonar has not merely repackaged the claim and fha procedural 
bar does not apply. Sen Perry v: United States. Nos: CV 610-074, CR 606-026, 2011 U.S. Dish - — 
LEXIS 41538, 2011 WL1479081, at *4 (S.D. 6a. March 31, 2011} (”[T]he Court of Appeals rejected 
■ihe claim on the merits, while here rt Is raised on ineffectiveness-grounds. Ineffective assistance of _ 

' counsel was not an available theory on direct review, so... Ihe Court rejects the government’s 
contention that this claim is barred."); Willis v. United States. Nos. CV 608-116, CR 606-026, 2009 

■ U.S. Dish LEXIS 52554, 2009 WL 1765771, at *4 (S.D. Ga. June'22, 2009) (“[T]he circuit court - :-
snatyzed [petitioner’s] claim for judicial error In the application of the sentencing guidelines.
[Petitioner], in contrast, argues aitomey error.... Hence, unlike the movant in Nvhuis. he is not,-- _ 
merely ‘repackaging’ his claim of Judicial error as sj claim of ineffective assistance of counsel.”}' .

: Accordingly, Petitioner Is not merely repackaging his claim here, since he challenges Mr, Hawk's" 
performance as ineffective,.

(Jr SlACVC£rjyrA^tloa.S,V>au\A\sSufc vOWra. tj>aAr>V>ar\gfXNSVc\VeAVaV\AdAw\... —

L\\\VTW>."KvaWxcA- CouxH of CAFeAft-CW.p ____.

rating-WwilV frfecVuAaA o.vnstx\kiAdteSrriu\o)nor%eFcK W&gflS C^cu^._y$_QQ^&gA\a^i£^ySeS------

........... .....(.ftTriCuCv beat.
t.-

ORPSR

Movant Antonio U. Alcel’s Motions Pursuant to Rule 60(b) of the federal __ 
Rules of CivS Procedure (ECF Nos. 367,368) are DENIED as untimely. While 
certain motions may toll the time wilhra which a notice of appeal must be filed,

__contrary to Movinif o ocfisrtion, a notice of appeal do'5*5 not serve to toll the time -—«

whhinwhich a Rule 60(b) moliomnustbe filed. SceTcii. R. App. P- 4(a)(4); Sec. &
. ExcIl Comm'n y. N. Am. Clearing. /he., 656 F. App’x 947, 949 (11th. Cir. 201Q

* <cifuig Gulf Coast Bldg. & Supply Co. v. IniVJifuL of Elec. Worker?, Local No. 4S$, ___

A?L-C10y <160 F.2d 105,108 (5th Cir. 1912))-. sec also United Slates v. One Million 
*—j four Hundred Forty-Nine Thousand Four Hundred Seventy-Three Dollars £ ;—~ 

Thuiy-7\vo Cents ($1,449,47332) in £7XCajre7Kg»,152F.App*x9U,9t2(nthCk.

' 2005) ("The one-year liimtallon is cot tolled by an appeal and cannot ht

dremnvented by the use of Rule 60<bK6r>. .'This is because such motion, can be ^___ :

mad£ even though an app cal has been taken and is pending.** Transit Cos. Co. v. Sec.

Trust Co., Ml F.2d 788,791 (5th Cir. 1971). Additionally, in accordance with ihe .-------

; Govenjment'sreasoning, the Court finds Movant's arguments of fraud to be far short :

1 - of die standard necessary to establish fraud an the court for purposes of Rule 66(b).

ORDERED cn this 22nd deyof Octc,berr20.J9. . _ v - r__ _

-dJ

______ IS f\oVQftVy (\Va\m^\%o,vVvQS Wd SGiUftBEfcfCofAyVfetflfeC

Tq^ears nouot
Klapprott v. United States, 335 U.S. 601, 614-15, 69 S. Ct. 384, 93 L. Ed. 266 (1949)^ . 

(holding that Rule 60fb1(6) applies "for all reasons except the five particularly specifiedljn 
clauses (1) through (5)).

see

WiVWuAWEUBtorttt OzCtfxJSX arAWs roivrV cAWqufcJ&fcwa YV^VAYi----- -

^<VX<?AnCc\ <lAW^ rs£ linVw^gXmaSS \S gtCCOfteOUS VxLCQMSS.Conyfcr^ Ye C^VHe.5.

topansr Lo Ihe PeWorers KAfr-dy-p51 (&)w-y CoatV o\-«'.ooVe.A -YW, vea\

SfaVeA ^ir,'Vr’ru\m°\aVfeC.E-W383)5Jl'\\SexVe^ OS As WyA Ao^Jtne.<'eo\ C,Wrf\..Sgg.feCFW33\)—_----------------------------;---------
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. • :Buc*loo v/rtiotf etnhtocYi rrionThc tfldf CynrtnpKsn) way faStod to'fgo this puiftflBfbijo'mgftpq. t |

^Sa»!a^^«io«4 *i ^3(igSij KiS6o(bxo) .«<« a**!# Tpm^n <w not
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CEDRIC MAURICE BUCKUJN, PetUtancr, -Vs- SECRET ARY, DEPARTMENT OF CORRECTIONS, 

RespondonL
UNITED STATES OISTRICT COURT FOR THE MIDDLE DISTRICT OF FLORIDA, TAMPA DIVISION 

2015 08, DM. LEXIS 17S2M 
Cas» No. g;S4<V-23l)2-T-17TGW 

October 21,20(5, Decided
October 21,2015, Filed ___
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. L J Editorial Information: Prior History
i euddbnv.ScCy,FIs.Dsp'tolCorn,806Fed.AppJt.2BO,2015U.S.App.LEXIS(B41(HOiCir.Fta, 

20(5) 
l Counsel

f*:¥

{20(5 U.S, DIst LEXIS (JCedrle Maurice Bucidon. ffA52<804.
Pofflioner, Pro so. Avon Parlt, Fl_ .

For Secrolaiy. Florida Oepsrtnsont of Corrections. Respondent 
Patricia A MoCarOty. Florida Attorney General's OWce. Tempa. FL.

“' Judges: ELIZABETH A KOVACHEVISCH, UNITED STATES DISTRICT JUDGE.
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Opinion

r ■vJEUZA&ETH A. KOVACHEVISCH 
Opinion

> Opinion by; S
?/

•- ORDER
In 2004. Cedric Maurice BucfclotV serving 8fe In prison. fftsfi tided tWs action with a prose petition for ,■ 
wril of habeas corpus In wWch ho challenged his trial-based judgment for manslaughter vrtth a 

. firearm. (Doc. 1) Tlx* Judgment attached arises out of Die Thirteenth Judidai Cktadl tn cose no.
aa.SD11.TMs Court dented his amended petition (Doc. S) and In so doing, found a numberof 
his grounds wore pmcedinaltv barred. BucWon v. Cmstoy, 2005 U-S. OhL LEXIS 76085, ^006WL 
TOoru^Q (M n Pr Pnosyunputitshedt TMs case H on remand pursuant <0 the Eleventh 

. Cfrcuk1* decision in Bucklot) v. Socy, SHa. Dept of Ccrr., G06 Fed. AppX. 490.2015 WL 1321470,
1 (11 th Cir. 2015), fsvarstno tho denial of BucfctonV Fa&ftCiv.P. SOWtGl motion far relief from 
fudoment with rasped to the procedural bar ruling on four of Bucktonfc grounds for rcBof,

■ ‘ > gro^ftrttfcou^'OlshltrfBadc^ *.

/•p^ArirsImmjIA\^sufcuiWa.—

_______ Aci&dxVc^aig^—^---------------------- —-------------- ——------
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FrfTU ArrtPTrAfnefA ir^VAoDue^VQces^.Of>A,os yw. of VWtS ----___

^cy^fry^Vo TIvnA flLT-W>W-raf‘Ay<Aofie.1AfectooF 5tJl^\a<x\ —
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r HT.The EyCE^StxOMAL ClP-OArtSTANCES LOAPMKtlWG EXEfUXStL Of ttCScWHICN ARE OEAfl. AHS> COUpELTHlS LAST
Resow u^beThts Court S\vxaVS> EcdsTftE Ufair Aj^pp^aATE To tewsx w Loux-ft Court 

-____ l^MSKtezxo^s^mm*( To EftcfrE R&ixi Faeth that tTusixtr is EVEW__________
te&iprt of the UimH) states ehsmkases

The FEDEPA\J5ffiTfTA(^ ^ a uwoLE.m Suggest-^ Tuggp kanTiAn 3usTccg.S>fST£r\S

^mP!TffiSJ^mdt^EJAmEEC^^ll£EAMI>E&.lHe Uu) IS ftguDEWfr MRTHE.
OVHEft. P&SEHVfi> FoflTK ftUtiC AHb CTtel&tsDea note fe] UHEftE S^STartrc

JAEAftI) OjjJV>EEAS CORPUS SuftVeWt^G SuPftEfAE COURT

Iw EFfoCT-Tb Su^flesSTHFESjte!^^
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«c&>«vV>W> fromH\mm<Wcr>>/-tAii<!C>SQ<v1ttTiu.S3{.5 AnAS\QfcKv.HcDorte\tS3a 

IklJSfoftM ^g.-l^cb^aeA^JoCLKsa^i^U>toagjtvA^-\Qa>!rWaVeA\t\ \\ofrA-c£HvaTac*-H\e>( Wwz.no YtA\at\o\

. baivsJg&AfeftcaQqj^iaxgftA^a^ o.<\A S\acV. Tr&ro W>

—kAataX Co^e.^6VfafHatrUL-6Hr VaA^AfttWes &©■*> 4k». g*»r^v>% /£ 

a SVftVt,_c£.Roe«>A Search arA Awesr towwri Fftum o? evragwcE AWATj Norton? M0S£.\ See Aff cntasE"

! ___________ ________________ i_____
i _(^Th&i^kj^_^l.fcw^.aft\jye4^^Tor,^W\Ae.„to^^Jt^e>jo^_oP XxHH-XW-SeAMH <W A^srta&rftwVs
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^fjrTHk-E^SQ^c^-T(^-'b<xXK^e./;. uxxg Sun v. UNriE.psr«resl^v u.^n^as-sa . ______________ __._
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a*\<V UAa^^Wejro.VeAjVVxus M%uootfW^VT\\e;Q.e^uW Appc<A ^(toce-SS^
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I “ 20 Another qusstion fee yw: Co ytsu agree that th« case in •- *

question, t»ra controlled buys ir. this incident is 
' dispositive to the whcl* case, correct?

i V-t

*•t V

•J\2l 
^'! 22

r>,- ; i

It';
V* **? .21 A. As 1 recell, yes.

”*"1 2i And I don’t know il you •;
you can recall^ Count IV and Count V of the Ir.fietaent. 
were those controlled buys.- ,

0. retell, but i? ;*,
25

■J.: 1
, V- *

V 2 A. X don't rersenber.

*- ‘ 2 You can't recall the counts, but you cmQ- ;
recall chat —■ v; < * *-;5

ii_J-6
2J-- '. . 7

Generally spaekm;, yes, sir.

Okay. And I «•* acquitted cf the — I'r. 
statin; ior the record I was acquitted of those two 

•8 j--WSt?3irid KcysY they wire Count iv i'^a Count'v of‘the 
5 j Indictment... .. ..

A. . 4
'G.

1 ,
e.-

*V ih A. That's correct. 
Why would you not •r

intimidated by this judge :r rresscred by this juice- why *| 
would you not immediately jr.rre for dismissal of the 
indirtrenc :r file frr a ?rsr.es nsarino j^&sdiarcly after *

n ! o. , if you ware r.ot

♦ ,- ' .»*

-11

14 t\
w*‘

J .■* *i:5 an acquittal of cncse marges?
v

M r?icn't -in it. —(
v T* ■ *= t~". ■■<•»•.■.• *-~’"„ ^C^£»b3Qj?95,h5»j__

-'V
4.

find one acre time for the record, sir, jur’. S;f • S
* n. 0. V, I*

. ; 21 bo be sore, you said that i-Jsart <TUsn' t *ny particular 
reason that you didn't file for disiisssJ of tne 
indictment or the pranks hearing once eridance waa 
discovered that those controlled buys were false?

• • *■-:

\
2 2

•f‘ fc ly. .r
PXj

* L 1

•iI didn't file anythin;, 
you didn't file anythin;? &

Pr
• \-i '■[i|n A. No, sir.

r *
m *V- -'. ’*i

(3i),TT.\o\ AAAoJjr^i.ftQ^wyjVl— i"v- ■
’e
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'-- —.L-i... r,-CftOUND ONR

I argued for suppresses as ioditoted is die .-ward, i dij n« cite 
/ Cl; precedent because I feb j?ie issues were to clcarhy su!l-evtdcoi Com the ’.Munooy cf Lr* 

tnCjjccmeot the trial conn tvotld tu)e oc ir ccerits ird tarts of rbe mob on to suppress .
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or argue contuliing
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I Count 5, that charges — this is Count S. This i* the'— - J

I second ccntrolltd buy where ha teli thtse KStiA pills end this 
graa of cocaine to Aaron Catchall.

.«• ,i
. A* t

_ -L:.-.r
il«i % .Count-a. this is Count 4, these were the 

re deliveced in the first drug controlled buy toJ 1 were•*- ? Gatchell, the blue pills that were Inttoduted. This Is Count 
1 3 '••

*■}

i •‘y

/n-A



IS You will note as to Counts 4 and 5 that the defendant

is charaed not with possession with intent to distribute but . _ 
actual distribution of a controlled substance.

United States Code Section 841(a)(1) also makes it a federal 
offense for anyone to distribute a controlled

;
16

Title 21,17
4

19

19 crime or

‘ 20 substance.

Now, the defendant can be found guilty on each of21

these counts only if it is proven beyond a reasonable doubt22

chat the defendant knowingly and intentionally distributed the23 hcontrolled substance as charged.24

tiSMAStei.
(Court only) *'*Si*JT Notes *s to ANTONIO U AK£L Re 21 Jury Verdict: 
Proposed JOA for Not Guilty Counts 4,5 & 6 referred (mjm) (Entered:

fi 9603/24/2008
03/24/2008)

97 JUDGMENT OF ACQUITTAL as to ANTONIO U AKEL (I), Counts 4» 5s. 61. 
Judgment of Attjuinat by Jury Verdict. Signed by SENIOR JUDGE LACEY A 
COLLIER an 3/23/2003. (mjm) (Entered: 03/15/2003)
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■ I • Affidavit ofwiluam anderson ddcon

, > fecajtv, of perfnry ticrfiieibUqwing sitemaKsers But end caeca to thebesfdfcy..........

. ^Ity.nbdartaoiins, tod teQef that

• 1. • As paitef my mvectigatioQ into Antonio AkrTi case, I sf-oke with tnotaey

Randal] Etheridge cencaanig fee pTenTnenfstlrtats.
2. Eltendge'said tbsr it was tsC»fls« case in tie way tlactfie government' __!.

would trrai Hci.wta. ie wss javesEjjttcs- Etheridge aid ter he felt 
ictinudetsd bjf the gcvrininp*. abends sod Hot *3 hare to practice law'

‘bere. If you <=]} me an (Jus; Afendug on. haw 1 fed, I may not be

tec

?•

3. ' Iefcol-fnai'iffceeoddb::

Ethcridsc.mil S ties'tody language 'ed hnueado .fiat eTd basicaly if ■ 
jCTigSootTway,'^ wffi-Eirayoutca. Injrallihdhainvestigadars ~

surroundHilfce'jirisgictoB Iske.

' 4. He sad det.Ja &t -mry-fet.-i) by the judge, too eas flat he felt the lodge ■

scsific ihotSfce feeds tadfcr «**»■

TO agtjrst his dicot's ease.

5. • Etheridge srid flat he felt that aas tends were tied

7 "FURTHER AFFIANTS A YETHNAUGHT.
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Dee| 'WHSes ArdecoaOusa

J

(vVTVtfcWsVifru^ freKwle^&j^o^rwk(^crvif^iV>exa.uac^_tv>'ct^h:^\eA&u^i>l.tnM\VvCaSaSee.(gCgj>7Ip^V3^,

; iisipiUr 2(j Q; .'At, .tile, bine of. Che ariidavit for fche-ssaxen warriat,' you •

. ii:rx:6.a-"21- paraonhlly 'co'ulda'Vprove that !-tr. Akal had' participatad in any 
___L__iliii: 05 :22; drug trandabfcidn? ‘; Evarything you .talked about waa ha3ad- on 

what tha. C± siipppbectly told -you, right?•Mrit-so't 2-3 
l.ii'ii :i.o" 24

■ .1

:a;. Are von talking about .oh r—■ both the controlled huya?
: . • . f

Q. Yeah. ' Thati:s -ili.you had, ri^ht? ,
-•----•Lii.-w'v . —r— ( . .—.I—

r t: i i: 1.4 23 ••
fyr~} ■ &

A..-rea, air.;• vi Vi a 1 .• •!*>

A: Contra ifed Buy.

~~~. A'gDtrii!iad_.biiv occurs when a .confidential Informant conducts .a transaction supervised and - 
. monitored by tattanfon&metil Mprtin y.-Sfate, .906 So'. 2d 358,360 (Fia..'5th 'DCA2005);citirig 

_ McCall v..State, 684 So.--2d 260,. 252.(rla;4th DCA1SS6). .The advantage of a controllad buy ia that -— 
■ law enforcement does not .need to independently esldblish the iriforniant's'raliabi'Iityiri -the search- '

. .Hfarrant-affrdayit,'' because taw enfarcerrient-is present,and 'can'cdrra'bbrate-the truthfulness of the' 
^"IpfomTenTs adid'ns.and-wprd^See'.Ma/tjn at 360,'ciUng Matbnc, v. State, 651So.2d 733,7i) (Hat ■.------

From .the face of the affldayit' itIs;apparent that Detective Bermingtiam approached the coniidentiar -___
■rnforrnant.on.ttie'basts of a.controjjsdbuy. Further, it is apparent, that Detective Bermingham .'

. presented the affidavit to tha state court judge as a.'controHad hiivl •

----- Tha afndavit states,in pertiheht part, that -the Cl vras act'ng Under the direction, of the Hardee County
. Drug Task Force," Additionally. It is apparent-to the CoUrt that the language of the affidavit imptiss' '•
thatthe actfons of-the CI were being mcnitarod ami supervised.by the Hardee'Gdunty.Drug-Force, |____

...... whan In fact they, were not, at least not at ail iim'es. From a raviow of the record, the Court concludes
that the tiansacb'p.n:-at-Isspe j,vas not a “controlled buy;? because the sate was hot supervised or '"

y~— - •
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.'U-

m:- • •. • .v:A Uov-:.' • j. V-

V

4-ki Q.- You ware -.asked 'whether 'or.not .you ;ever went-into; XXXX 
• . • * .- . . .* '• *

XXXXXX Lane or .had drugs ..-at - XXXX XXXXXX. Lane.--... Do -yog •recall

•••••. : • - - •••• • : ••• • - - v. • •

■M:Z

-;-3 -* • .
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•••-
■ayes..'. .

,Q •• P-uL ii=ye- yob; tided - to'>tlciat'd'driyouty. of. XXy.X XXXXXX '• .

Labe • arid met -with' the---datendant? V- ", •: ...Li'.
. ' - —— ■ '■■. ■ * -. ■• ■ ■ -'. ..-■ -. ...... ....' ......... .. -......

W; ..No.; -. • . '■ . V„
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u ever..been .^r.- hawido. you knou.'XXXX-.XXXXXX 
iane pc that XXXXxX .tans is --the ••cesideinc'e where'-.the’ cefer.dhnt !. :. "i

.. ; -V. y y .y\. y .' - y -: -y. .. :■
io'v'a.nd banieiie.'audinSk'y.resided?

.i::' >Ly'i'y/;'y -"-y-/:-;y.:y:L 'O-^'y'-v
A.- .-'.';Beca'u'se .panieile .:to.l'd. ra'e that'. .th'at.' sV wK'ere
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. .y.y..K'L vi;-y--y-y ..- -
als'o.-.ha.ye ;.'c;oh tact ;.with .ary iridi vidua Is ori that- 

stce'hc, fciends that' live on that.'stre'et as well? ■
y-'-y;y-;:' 'M '.y:'L ';v\. >; y-yy-;.>L.'.y; ,.'S -:
y-^yy^fi-y.-'yyyy''-' ; s
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• %>- Q. . .Okay;' Have you \

:
:

she rpsided, tha.': li-:

' V--'.-;: '
Q. ' Do" you.-13 .
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r\AAfpss teW SeotdraA o<\A AW. rWrrva.Aft^e. Vr<^^(gcf 4M^yex,'ectV»<\^»

A;. ..- There was dbcurr.ahts with his name on it in the'garbage.- '1 -• r

Q. . Yeafir. ' If ha's his name'’on. it a.nd, his daddy and .-maniacs 

, - didn't it?. '
■ ' V:

:;2

-3..- address • • : ••
A- .Correct',

h-;

4-‘
Q. It sure; rii-Sh ' c have XXXX XXXXXX .Lane .on it, did -it?;? ,

...A. ' Not,in':the trash puli-, no.

Q. ' All right; ■ tfow/ I believe we talked about, earlier talked

'..6 l

^11

" 12'
r

about nothing addressed to:my client at XXXX. And the stuff. |...' 
that you found in this trash pull, there wasn't one piece of 
mail addressed to my client on there, was there?

A. Hot‘addressed to him, no., s'ir. !
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11 Q. O.kaly. So' you Had .May 31st, -arid then .you’, go’a .whole month
. j- '; .. .- -. ' - ‘ . -'■ '

■ 1-2 ' of-June'and then th.ejL8th of JuLy^ a' little ove

the second alleged controlled'

1
r a i-i"

month-a'nd-a-hal£ before yo 
buy/ correct?

p.. .; We'‘attempted to do another 
Q. '. Okay. . -:.But. He -never would cooperate, right, or it didn't-.go

■w u .do'

_ . 15:'. one

•:'ir
;

'll down?

A.- ..We -were' never able- to actually burchase drugs ftom him
' ■ -'ll " -

:V!
.correct. .-,

jcjjy After July 18th; '--you directed,your boys several times'to"
' - I9,.T

20 ;
make phonb' cails and try to "ge.t-ahold of him, "and for .whatever.: :2i*

reason’Mr. Akel wouiin't return the phone calls or'-'anything; ?-? :

- 24 '

else, .right? '

That's correc.t;. •

then'I believe,-and I'm using yotir words, you said,we 
..... •' ■—• '

didn' t know exactly'what was. going bn. He weren't really sure,] 
right?.

A. Correct;; . •

Q. ■ And you said we had to, quote, jump start the case, right? 
A. Correct.
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CONCLUSION ' 5

•i
:
i

;
!

, The petition for a writ of MftQMUS should be granted.
*

f
Respectfully submitted,-!
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